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FOREWORD 
 

 The 7
th

 KDU International Research conference 2014 on the theme Expanding Developmental Horizons 

through Education, Research and Innovation was organized by General Sir John Kotelawala Defence University 

on 21 and 22 August 2014. The expansion of KDU in education, research and innovation under the leadership 

of the Vice Chancellor, Major General Milinda Peiris has brought up the university into a leading university in 

the country. The university comprises of nine faculties including the faculty of post graduate studies and there 

is a separate Dean for the enhancement of the research culture in the university. KDU has taken many steps to 

boost the research culture of the university. The KDU International Research Conference (KDU-IRC) is one of 

the prominent events organized in every year making a great platform to national and international 

researchers to publish their research work.  

The event included six plenary sessions under disciplinary sub categories, each organized under a sub theme 

followed by technical sessions in each discipline. The inaugural session was attended by eminent personalities 

such as Foreign Diplomats, Dr Sarath Amunugama, Senior Minister of International Monetary Cooperation & 

Deputy Minister of Finance & Planning, Tri-Service Commanders, Additional Secretaries, Chairperson of the 

University Grants Commission, Vice Chancellors and distinguished academics from other universities, 

representatives from countries like China, India, and Pakistan, Bangladesh and Maldives, and senior tri-service 

officers.  

The inaugural session was followed by the plenary session on Defence held on the subtheme, Expanding 

Developmental Horizons through Education, Research and Innovations. The session was chaired by Prof. Rohan 

Gunaratne, Head of the International Centre for Political Violence and Terrorism Research (ICPVTR)] at 

Nanyang Technological University, Singapore. The plenary session on Medicine on the theme of Meeting the 

Health Needs of Sri Lanka through Education, Research and Innovation, was co-chaired by Professor Nimal 

Senanayake, Emeritus Professor of Medicine, Consultant Physician/Neurologist and Professor Janaka de Silva, 

Senior Professor and Chair of Medicine, Faculty of Medicine, University of Kelaniya. The plenary session on 

Allied Health Sciences was held on the theme of Education, Research and Innovation for expanding Horizons of 

Allied Health Sciences, chaired by Prof Narada Warnasuriya, Senior Professor, Faculty of Medicine, KDU and 

one of former vice chancellors of University of Jayawardanepura. The Engineering Plenary Session held on the 

theme, Achieving Development Goals through Research & Innovation in Engineering was chaired by Mr. 

W.J.L.S. Fernando, President, Institution of Engineers Sri Lanka. The plenary session on Law was conducted on 

the sub theme, Law and Development in 21 century. It was chaired by His Lordship, Honorable Mohan Peiris, 

the Chief Justice of Sri Lanka, The plenary session on Management, Social Sciences and Humanities was held 

on the sub theme, Sustainable Development through Integration of Multidisciplinary Knowledge , and the 

session was chaired by the Chairperson of the University Grants Commission of Sri Lanka, Professor (Mrs) 

Kshanika Hirimburegama.  

KDU research conference has become increasingly popular among researchers in diverse fields of expertise, 

and it is inspiring to note that the response for our call for research papers was highly encouraging. This year, 

the committee received more than three hundred submissions of abstracts, which enabled us to select just 

above 175 high quality papers to be presented at the conference. All the submitted abstracts and papers were 

selected through a genuine double-blind reviewing process conducted by qualified academic and professional 

experts. We are grateful to the expert panel of reviewers, who took enormous effort to screen papers of high 

quality to be presented at the conference.  

Because of the large number of papers committee decided to publish proceedings in six separate books in 

respective discipline. This book of proceedings contains all the plenary presentations either as full papers or as 

transcripts and the technical session papers presented at the conference in respective discipline. This 

publication is the finale of the success of the KDU International Research Conference 2014 and hence it is 

necessary to express our gratitude to all those who contributed for its success in numerous ways. First and 

foremost, I wish to extend my thanks and sincere gratitude to the Chairman of the Board of Management of 
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KDU, Mr. Gotabaya Rajapaksa and all the members of the Board. The support and the guidance of the Board of 

Management of KDU have extended to KDU are indeed immeasurable.  

Organizing a gigantic task of this nature would be impossible without proper leadership and teamwork. 

Therefore, I would like to express my sincere thanks to the Vice Chancellor, Major General Milinda Peiris, for 

the excellent leadership provided during the conceptualization, planning and execution of the conference; and 

to the Deputy Vice Chancellor (Defence and Administration) Brigadier Lal Gunasekara for his invaluable 

contribution as the steering committee president that ensured the smooth execution of this event, and to the 

Deputy Vice Chancellor (Academics) Senior Professor Susirith Mendis for his guidance in finalizing papers.  

Furthermore, I wish to acknowledge the services rendered by all the Deans of the faculties, the Heads of 

organizing committees and their teams, faculty representatives, Adjutant, CO Administration, Registrar, 

Bursar, Deputy Registrar, Assistant Adjutant, Assistant Registrar of faculty of Management Social Sciences & 

Humanities and all other academic and administrative staff members.  They ensured the availability of some of 

the best national and international experts as plenary speakers, coordinated the tedious and time consuming 

review process thus ensuring better quality papers for publication and organized the event in a grand level.   

I also thank the technical session rapporteurs who provided us with the summaries contained herein. In 

addition I would like to thank the Conference Secretaries Thilini Meegaswatte and Dilani Perera on their 

assistance during the organizing work of the conference. 

Finally, I appreciate the role played by Wing Commander Jayalal Lokupathirage, the Head of the Department of 

Aeronautical Engineering for his commitment in organizing and coordinating all printing work of the 

conference including this book of proceedings.  

 

Dr. RMNT Sirisoma 

Editor 
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WELCOME ADDRESS 

 

Major General Milinda Peiris RWP RSP USP ndc psc MPhil PGDM 

Vice Chancellor, General Sir John Kotelawala Defence University 

 

Distinguished members of the audience, 

ladies and gentlemen, it is my greatest pleasure as 

the Vice Chancellor of General Sir John Kotelawala 

Defence University to deliver the welcome and 

introductory address of the KDU international 

Research Conference 2014.  

 

 First, I am greatly honoured and pleased 

to welcome Hon Dr Sarath Amunugama, Senior 

Minister of International Monetary Cooperation 

and Deputy Minister of Finance and Planning, who 

accepted our invitation to grace this occasion as 

the chief guest and to deliver the keynote address 

on our theme “Expanding Developmental Horizons 

through Education, Research and Innovation.” Sir, I 

am sure that your address will set the right tone 

for the deliberations of this international research 

conference, which will be of immense significance 

for Sri Lanka as well as for other countries that 

seek development through education, research 

and innovation.  

 

Next, I warmly welcome Commander of 

the SL Army, Lt Gen Daya Ratnayake, Commander 

of the SL Navy, Vice Admiral Jayantha Perera, 

Commander of the SL Air Force, Air Marshal 

Kolitha Gunatilleke, Additional Secretary Civil 

Security and Development Mrs Damayanthi 

Jayarathne, Treasury Representative Mr Mahinda 

Saliya, Your Excellencies of the Diplomatic Corps, 

Senior Officers, the Chairperson of the University 

Grants Commission Prof Kshanika Hirimburegana, 

Vice Chancellors, distinguished scholars and 

eminent personalities especially those 

representing our friendly countries such as the 

world renowned scientist Prof (Dr) Atta-ur-

Rahman from Pakistan, Maj Gen PS Mander from 

the Indian Army, Maj Gen MD Zahidur 

Rahman from Bangladsh Army, Maj Gen SM 

Saffudeen Ahamad, Director General Bangladesh 

Institute of International and Strategic Studies 

(BIISS) and Dr Smruti Pattanaik (IDSA), Institute of 

 Defence Studies and Analysis of India.   And I 

warmly welcome all the presenters and 

participants whose contribution will be crucial for 

the success of the KDU Research Conference 2014.  

 

Ladies and gentlemen, five years after the 

dawn of peace, Sri Lanka is steadily marching 

towards development and economic prosperity 

under the stable and inspiring stewardship of His 

Excellency the President Mahinda Rajapaksa. The 

country is no more groping in the dark; instead it is 

following the clear and sound vision encapsulated 

in Mahinda Chinthana: The Way Forward, which 

gives foremost priority for education, research and 

innovation as essential elements for sustainable 

development. It is in this backdrop that KDU has 

deeply pondered over its role and function as a 

university and taken many initiatives to introduce 

some crucial and innovative changes in higher 

education to complement the nation’s attempt to 

expand developmental horizons through 

education, research and innovation.  

 

KDU has proved that nothing is 

impossible if done in the right spirit, dedication 

and commitment. So our innovations in the field of 

education have paid dividends for the country. A 

few years ago, the scope of KDU was to produce 

graduated officers for the armed forces. In 

contrast, today, its outlook has undergone a vast 

change, and it proudly caters to the nation’s higher 

educational needs by providing opportunities for 

civilian day scholars to follow high quality degree 

programmes in a disciplined environment. Today, 

we offer every opportunity for Sri Lankan as well 

as foreign students to become well-sought-after 

graduates in diverse fields. The target is to 

produce practically oriented, well disciplined, and 

patriotic graduates with soft skills essential for 

enhanced employability.   

 

We have also undertaken a few mega 

projects that directly impact the expansion of 

educational opportunities in the country. The 

establishment of the southern campus of KDU at 

Sooriyawewa in Hambantota targeting the 

introduction of some unique degree programmes 
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in the fields of Built Environment, Spatial Sciences 

etc is a major undertaking targeting expansion of 

educational opportunities to the periphery 

thereby ensuring parity in higher education in the 

country.  

 

KDU hospital, the first ever university 

hospital in Sri Lanka with facilities for military and 

civil patient services, clinical trials and high-end 

laboratory testing, will be ready by August 2015, 

and it will provide assistance in healthcare for 

nation building. The establishment of the Faculty 

of Allied Health Sciences of KDU is yet another 

innovation that helps Sri Lanka to produce nurses, 

physiotherapists, and other allied health 

professionals whose service in developing the 

nation would be of considerable value.  

 

Ladies and gentlemen, the conventional 

wisdom informs us that education expands 

horizons of knowledge which in turn facilitates 

innovation, and thus the rationale for expanding 

educational opportunities in a country. KDU having 

clearly understood its responsibility in this regard 

works as an agent of change in several significant 

areas in tertiary education in Sri Lanka. 

Accordingly, we have dedicated ourselves to 

linking education with research and innovation 

through several important projects, programmes 

and initiatives. For instance, KDU is developing its 

scientific research wing under KDU Institute for 

Combinatorial Advanced Research & Education 

known as KDU-CARE. The objective is to discover, 

implement and operate state-of-the-art scientific 

technologies which would enhance KDU’s scientific 

education and medical research capabilities.  

 

KDU-CARE is progressing well and by now 

it has commenced 11 scientific projects as public 

private partnerships. We are in the process of 

establishing KDU-CARE Technology Park in KDU 

Southern Campus in Hambantota. Moreover, 4 

factories – 2 in Sooriyawewa, one in Sewanagala 

and another in the hill country – will be set up in 

the coming months. We have attracted significant 

amount of funds as investments for these 

ventures. For the first time in Sri Lanka we will be 

constructing a Good Manufacturing Practices 

(GMP) certified manufacturing plant for producing 

antibodies and vaccines especially focusing on the 

production of anti venom for Sri Lankan poisonous 

snake bites. Further, we have introduced a Dean 

Research position first time in Sri Lanka to 

invigorate the research culture in the university. 

We have established a  24’X7’ research laboratory 

and a state-of-the-art advanced proteomics and 

genomics  laboratory to facilitate the conduct of 

high-end research at KDU. 

 

We have also introduced attractive 

incentives to encourage conduct of research, 

publications in high impact peer reviewed journals, 

and applications for patents. We believe that 

these measures we take today will definitely pay 

dividends for Sri Lanka in the near future.  

 

The initiative taken by the Faculty of 

Graduate Studies to offer opportunities to read for 

research degrees at Master’s and PhD levels and 

KDU CARE are expected to generate high caliber 

researchers required for the country and its 

development.  

 

Ladies and gentlemen, I make this an 

opportunity to make the humble claim that, all in 

all, KDU is playing a leading role in expanding 

higher educational opportunities in Sri Lanka 

thereby making a considerable contribution to 

make Sri Lanka a knowledge hub in Asia as 

envisaged in Mahinda Chinthana.  

 

Ladies and gentlemen, I should also 

express our grateful thanks to HE the President 

and his government for their blessings and 

encouragement for our initiatives; to the Secretary 

Defence, Mr Gotabaya Rajapaksa who is the tower 

of strength for KDU for his invaluable guidance in 

his capacity as the Chairman of the Board of 

Management, KDU; Commanders of the Army, 

Navy and Air Force, Additional Secretary, Civil 

Security and Development, and the Treasury 

Representative as members of the Board of 

Management for their diverse contributions for 

the upliftment of KDU.  

 

Ladies and gentlemen, KDU’s annual 

international conference is a major contribution to 

the creation and dissemination of knowledge. The 

conference links other universities both local and 

foreign, higher educational institutions, 

professional bodies and the industry by providing 

a platform for their academics and professionals 

for presentation and publication of research in 

many fields of specialization.  
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It is heartening to note that this year the 

conference secretariat received an overwhelming 

number of abstracts out of which 195 were 

selected for presentation through a thorough peer 

reviewing process. Let us look forward to 

participating in highly fruitful plenary and technical 

sessions that will be held today and tomorrow at 

KDU. 

 

Finally, let me conclude by once again 

welcoming all the dignitaries, intellectuals, and 

participants foreign and local and wishing that the 

deliberations of this conference would mark a 

positive contribution for the betterment of Sri 

Lanka, as well as the rest of the world. I conclude 

by wishing that KDU international Conference will 

be a fruitful and memorable one for all presenters 

and participants alike.   

 

Thank you. 
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KEYNOTE ADDRESS 

 
“Expanding Development Horizons through Education, Research, and 

Innovation: In Relation to Defence and Defence Universities” 
 

Dr. Sarath Amunugama 
 

Senior Minister of International Monetary Cooperation and Deputy Minister of Finance and 
Planning, Ministry of Finance, Sri Lanka

 

I am most grateful to the Vice Chancellor of KDU 

for inviting me to be here this morning and to 

speak to you on the subject of the development 

paradigm and education and science and 

technology. As we all know, this is a very 

important subject and we in Sri Lanka have quite a 

lot of experience in terms of innovation in 

education and trying to relate education to 

development. I want to begin with Millennium 

Development Goals. You know that heads of state 

met several years ago at the United Nations and 

identified 15 basic goals which the call the 

Millennium Development Goals. Which were to be 

achieved by 2015. That was the basis of what was 

called the Washington Consensus. While the 

developed countries would find funding for growth 

in developing countries, the developing countries, 

or the leaders of the developing countries has 

pledged to make every effort to reach those 

developmental goals among which were education 

and health. I am happy to say that of all the 

countries that were involved in this MDG exercise- 

after all now we are all close to 2015 and we can 

evaluate whether we have succeeded in reaching 

those goals or not- Sri Lanka figures as a very good 

performance; gets very high marks in that 

scorebook for achieving the MDGs. So we have 

something to offer and discuss, when it comes to 

the contribution made by social welfare, by 

education, by health, to the development 

paradigm.  

 

We must look at some of the theoretical 

arguments regarding what is called comparative 

advantage, that is in the globalized economy, 

when we think of economic development or 

economic growth, we have to analyze of all the 

factors and advantages that a country has, how do 

we position it in terms of comparative advantage. 

Different countries have different advantages. So 

in order to stimulate growth, we have to somehow 

identify those assets, those characteristics which 

give us comparative advantage as against rival 

economies or as against other competing 

economies. Now I want to refer (which I had also 

referred to at the last Defence Seminar) to the 

work done in the World Bank by the research 

division of the World Bank, where they are talking 

of what is called new structural economics. And 

what is the basis of that. The first is that today we 

are in a globalized economy. We cannot think of 

the national economy if we want to think of high 

growth of making the country rich and acquiring 

wealth that all the people in that country can 

benefit from that acquisition of wealth, which is 

reflected in technical terms as GDP growth. Now in 

Sri Lanka, we have a very enviable record, because 

after the end of the war a little over five years ago, 

we have had a very attractive GDP growth 

between 7-8 percentage points, which compares 

very favourably, not only with the earlier leaders 

of global growth, namely China and India- but also 

with the traditional developed countries. As you 

know we are just emerging from a global 

downturn, global economic crisis, which first hit 

America, then the European Union countries, and 

subsequently impacted on the economies of 

China, India, Vietnam and so on, which were 

largely dependent on trade with these advanced 

economies. 

 

Now in that context, Sri Lanka has done extremely 

well, averaging 7.5 to 8 percent growth and is now 

a member of the consortium of countries which 

are now driving global growth. The IMF and World 

Bank have estimated global growth to be in the 

region of 4 percent. Here, we are consistently 

reaching 7 to 8 percent growth which is very high. 

Now how do we maintain that, what is the basis of 

that. So one is our integration with the global 
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economy. That is number one. Number two, is as I 

mentioned, to try to see within that global 

economy, what are our specific strengths and 

what is our comparative advantage. Number 

three, is to see what is the role of the state in this 

growth process, particularly in relation to 

comparative advantage. Now in the past, there 

have been  different approaches. Some have felt 

that only the state should be doing this in the past. 

That was not much of a success, because you saw 

that very many state ventures were not profitable, 

it dragged down the economy, and then there was 

a shift to the open economics. It sometime went 

to the other extreme. For example, even after the 

fall of the Soviet Union, Harvard University 

Professors were prescribing how the Russian 

economy should be tailored. It came to such an 

almost ridiculous situation where free market 

economies were prescribed for the whole new 

Russian state because by that time the Soviet 

Union had disintegrated, the blueprints were 

being made in the Harvard University. So that is 

the other extreme. But today, we are looking at 

the interface. What is the role of the state, and 

what is the role of the private sector, and how can 

they jointly look into or assist in the growth 

process. So that is the third element. What is the 

mix between the state and the private sector. Now 

in the fourth area, we are looking at some aspects 

of how the state can make a distinct contribution 

together of course to help the private sector come 

into the picture. And that is called the provision of 

infrastructure, of two classes. One is what is called 

hard infrastructure, and the other is called the soft 

infrastructure. I am just giving a very broad 

definition. Hard infrastructure is that you cannot 

really think of benefitting from the globalized 

economy, unless you have roads, ports, airports, 

guaranteed energy. All those basic ingredients that 

will make your economy competitive. Now if you 

take South Asia, in a way I am sorry to say that 

only Sri Lanka can guarantee 24/7 power supply. 

All other countries in our region have power 

shedding. You cannot get power all the time. We 

too went through that period some time ago when 

we had to tell the investors you better bring your 

generators along.  

 

That is not a very nice way of greeting an investor. 

But today Sri Lanka has achieved a situation where 

we are in a position to guarantee a continuous 

supply of power and we are hoping that over a 

period of time to make power cheaper. Then we 

have invested very heavily on roads, ports and 

airports, so one aspect which is not the focus of 

this seminar but very important is the investment 

in hard infrastructure that is contributing to our 

growth and that is now universally recognized as a 

very positive development in Sri Lanka in the Post-

War period. Because we lost the possibility of 

expanding the physical infrastructure for thirty 

years. When a country is engaged in a destructive 

war which we won thanks to our President and to 

our distinguished army and other services 

represented here, where we were able to defeat 

terrorism comprehensively and catch-up on that 

thirty year lacuna. But that is not the subject of 

discussion in this seminar.  

 

In this seminar we are talking about soft 

infrastructure. A country must also engage in 

creating the soft infrastructure that is necessary 

for growth. That is in this development paradigm 

of comparative advantage and many other things. 

In the earlier seminar I spoke about our global 

positioning and our geostrategic position, so we 

need not go into that today. So we are thinking of 

our comparative advantage in a globalized 

economy where the state and the private sector 

works together and now when we think of 

infrastructure we are going now into the area of 

soft infrastructure which means a modern 

educational system that can help in the growth 

process. So that is where we have to look at the 

question of education. Now, I think it is more than 

obvious to all of us, and certainly what we learn 

from professional educationists, is that we must 

move towards a scientific culture. The modern 

world of today and of the future will move 

towards a scientific culture. So our educational 

system has to be geared to providing the 

wherewithal and the investment to create a 

scientific culture in our economy. If we are not 

willing to do that and make the necessary 

investments our growth process itself will be 

impeded.  

 

If you look at the Sri Lankan experience in 

education you can see that we have been moving 

towards it, but moving rather slowly. In the first 

phase Sri Lanka has a very enviable record because 

from the 1930s we have been emphasizing the 

role of education. Before independence in the 

State Council high priority was placed on providing 

education not only in the urban centres, which is 

the normal fashion in which education develops in 
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most other countries, but education which spread 

out also to the rural areas. We generally call all 

that the Kanangara reforms or the Free Education 

Reforms, Sri Lanka underwent very progressive 

educational reforms in the late 1930s and early 

40s when what was called the Free Education 

System was set up. There were three pillars to that 

educational system which we have now forgotten. 

One is, education free of cost, where all Sri 

Lankans had the ability to go to a school, a state 

funded school, or private schools at that time 

which got government assistance, like the 

Buddhist Theosophical Society, and they could get 

expect to get an education at least up to 

secondary level free of charge. But that was only 

one ingredient in that package the second 

ingredient was education in the English language. 

That was part of the reforms. Third, was what was 

called the Central College System, where there 

were residential colleges dotted throughout the 

country where bright children could attend and in 

any large audience in Sri Lanka you will have many 

people who have built their career on that system. 

 

 However, at a certain stage pressure was created 

on the educational system by population growth. 

The present government has had to revamp that 

whole educational system where you push the 

educational system towards a science culture. That 

is what you now call the Mahindodaya System 

where the government is going to reorganize the 

whole educational structure where the country 

will be dotted with a large number of science 

colleges with dual languages and a large 

investment in Information Technology. This 

requires a large investment which is going to take 

some time. This requires a public-private 

partnership which delivers the necessary services 

to the people. This entire transformation has to be 

driven by a scientific culture. 

 

 

 When we were young I think Daya and all will 

remember, it was very difficult to get a telephone. 

When you are a young officer it was almost 

impossible to get a telephone, you have to go to so 

and so and so on. But today within ten minutes 

you will get the mobile phones.  There are 220 

lakhs of telephone circulating in this country. 

There are 2.7 million 27 lakhs of motor cycle in this 

country, of the population of 20 million 

population.  One million three wheelers. We have 

over five thousand trolleys which have gone into 

rural areas and other area.  So, transformation is 

taken place which means a new scientific 

technology. In the past people could not get to 

even their bicycle repair? They had travelled a 

special place to repair it. But today we are 

introducing a new science and technology oriented 

culture which will create so many job 

opportunities.   

 

If you look at the agricultural sector, we cannot get 

people to go back to the same old system of 

agriculture. You take buffalos or have a blown or 

going in a spinlock I mean that is simply not 

possible.  And as a result what is happening is that 

in real terms our agricultural is expanding, but in 

terms of share of GDP it is being reduced. That is a 

normal phenomenon. As country grows the 

agriculture sector shrinks in relation to GDP. In real 

terms it expands, but more wealth is being created 

in the manufacturing and the service sector.  Our 

service sector very much like tourism, like 

construction, like infrastructure development, 

financial services are expanding in terrific way. We 

want to make Sri Lanka a hub in Asia and that is 

our next step. To make it a knowledge hub we 

have to make it to a joint enterprise. Earlier the 

state had to do everything but today state is not a 

position to make all these investments. So it has to 

be shared.   I’ m very glad that the chairman of the 

UGC is also here, because somewhere it has be 

shared, because we have to confront that 

problem.  

 

Lastly, many of our young people go to foreign 

universities. Our education system is better than 

the education systems of some of these countries. 

Lots of middle class people are spending money to 

send their children abroad.  This is because the 

state system has not expanded enough to include 

these people.  Now as we just heard from the Vice 

Chancellor of this university there are other new 

areas where we will have to expand our tertiary 

and university education to gather this vast 

potential of scientific oriented people who will 

otherwise be utterly frustrated prevented from 

doing their higher studies because of policy 

difficulties. So we have to change the policy to 

make Sri Lanka an education hub and that is the 

next step to be undertaken.   

 

While we have a very innovative garment sector 

and are going up to the top end of the garment 

industry in the process of becoming a middle 
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income country we did not get the GSP + , the 

preferential tariffs which were given to certain 

countries, particularly by the European Union. The 

US preferential tariffs still remain.  But our 

garment industry has adapted itself. It is very good 

example of modern technology being used, high-

end scientific technology, and today; though of 

course it is a component of a global textile 

industry. Ours is a highly innovative up market 

garment industry. I think all of you have visited 

some of our malls here, I don’t want to mention 

names because that will give an unfair commercial 

advantage, but you have a lot of malls here and 

you can see the quality of the products. The cost is 

very reasonable and the product is of a high 

quality that is the type of garment industry that 

we have developed. It is a US$ 10 billion 

enterprise.  Then we also have tourism. It is also 

growing very fast. By next year we expect 2.5 

million tourists to come in to this country.  These 

are all in the service sector which requires new 

thinking, innovation; these are new areas which 

will also impact our domestic sector. Even in 

agriculture we cannot think of sustaining 

agriculture unless we can modernize with new 

equipment. Recently we had a discussion in 

parliament about the eastern and northcentral 

provinces, and about how they have brought in a 

new harvester. Because earlier where they used 

very simple mechanisms now with this new 

mechanism they can do a much more efficient job. 

So that sort of innovation is needed. Earlier we 

had to bring workers from India to handle that 

machine but now Sri Lankan young people in 

villages are able to mange that large scale 

harvester. So that type of scientific and 

technological culture has to be created. 

Particularly in a small country where we have to go 

for niche markets and innovate, we have to create 

an educational system and space for a general 

growth pattern for this new scientific community. 

So I think that we are going through an interim 

phase. We are completely revamping our 

education system, still we are at the level of 

primary education and basic education but as we 

go along it will impact our secondary education, 

tertiary and then university education and like that 

it will go along. So once you set this new 

curriculum and new structure, once you set it 

loosely, obviously it is going to have an impact on 

higher classes in the years to come. So we have to 

plan for that. So that is what I see in the new 

development paradigm. A key role will be played 

by science and technology and by education 

because it will be a link to whatever comparative 

advantage that comes to us by the nature of our 

physical positioning, by the nature of the markets, 

by the nature of human capital, by the nature of 

government investments, and all those other 

variables. Science and technology will play a key 

role in positioning the country in a competitive 

stance in a highly global economic situation.
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PLENARY SESSION SUMMARY 
 

Development and the Law in the 21st Century 
 

Attorney General Mr. Sarath Palitha Fernando 
 

I hope to deliver an introduction and then to give 

my own view. The development of law in 21
st

 

century is important. Development is considered 

to be an inalienable human right are the United 

Nation Declaration on right to development 

explains as an inalienable human right as identified 

under UDHR and Rio Declaration. Everyone is 

entitled to development and to enjoy it as found in 

modern times, with advancement of science and 

technology development has reached heights that 

the people never imagine and it is essential that 

fruits of development is needed to be distributed 

among all according to the principles of equality. 

Development is something   that we should look 

forward to and need to be with. But like in all 

other cases there are many problems that we 

account with development, problems with regard 

to development is considered to be the damages 

that can cause to the environment. 

 

Environmental issues are connected to 

development naturally leads to the issues of law 

and gives the officers of law to consider the steps 

that need is to be taken for development to take 

place without infringing these rights of 

environment. In a famous case Justice 

Weeramanthri of Sri Lanka once gave a descending 

judgment, he said that the natural habitat is a 

heritage of mankind and no one is entitled to 

meddle with it in a way that is detrimental for 

future generations. Now this is the distending 

judgment that was given by Justice Weeramanthri 

delivered at the famous case  the general 

Assembly of the United Nations sorted the 

advisory opinion on the ICJ as to whether  usage of 

nuclear power was illegal in terms of naturally. It is 

only Judge Weeramanthri who wrote a judgment 

clearly stating that the use of nuclear power if it 

effects the environment in a way detrimental to 

the human that it would be illegal.  

 

I thought of starting with the judgment of justice 

Weeramanthri, because the protection of 

environment is something that is being highlighted 

in most of his judgments and in most of his 

writings and environment or the damage that is 

caused to the environment is an issue that arises 

whenever we speak of development. The issue of 

development and human rights arose directly from 

the case in the ICJ according to my memory that 

was the cas between Slovakia and Hungary where 

the issue arose as to how development must be 

checked when it affects the environment. Now I 

that Justice Weeramanthri draws examples from 

Sri Lanka as well. He refers to the hydro projects of 

ancient kings they were all mindful about the harm 

caused to the environment.  Therefore we should 

be mindful of the damage that could be caused to 

the environment but then that would not be a 

ground to reject development. The term that is 

used to strike a Balance between these two 

extremes is sustainable development. It becomes 

important in the modern times. Development 

should be sustainabile therefore it should not 

unduly harmful to the environment. When this 

issue arises the laws, legal research and legal 

innovations of the 21
st

 century naturally becomes 

important. The reason is whatever the 

development takes place should be in the frame of 

environmental law. Justice Weeramanthri in 

Slovakia v. Hungary case he said “we cannot think 

of development without causing any sort of harm 

to the environment.” Development is needs to be 

advancing society with the purpose of ensuring the 

society gets the benefit of modern technology and 

science and in doing so with the increasing 

population, increasing requirements of mankind 

there is no way in which we would forget the 

damage that is caused to the environment and 

then to proceed with development and that is why 

the important issue of sustainable development 

pin points.  We do speak of development but it has 

to be in the framework of sustainable 

development. This means that any development 

should take place and whatever the advances we 

take without causing undue harm. In Sri Lanka 

whenever development takes place down country 

it is important to call for a reports from the 

Environment authority and it is important to that 

we give up our mind space and we do the research 

necessary for the purpose of making innovative 

changes, the steps that we take always mindful 
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that development should be in limits but not to 

cause damage to the environment. 

 

That is why in all progress towards development. 

What is important is that it has to be within the 

framework to not to cause damage to the 

environment. The next most important thing is 

whenever we progress towards development we 

should be mindful of the socio economic needs of 

society. Equality is one of them. Whatever 

development projects take place, the processes 

we move forward through would not be so 

effective. The Prime Minister Tony Blair addressing 

the labour party he said that economic efficiency 

and social justice are not opposites but they are 

partners of development and what he meant was 

that you cannot think of development forgetting 

social justice. The laws that we make all the 

innovations that we make all our research must be 

directed towards ensuring social justice in our 

march towards progress and that is where the law 

comes in and that is where the legal principles 

come in and that is where the 21
st

 century lawyer 

is expected to guide and to rethink of a structure 

whenever they think of moving forward in the 21
st

 

century.   

 

Thomas Jefferson the former president of Untied 

States when he was delivering his inaugural 

speech expressed that “we are convinced and we 

act according to that conviction and our interest 

with individuals as well as with states soundly 

calculated will be found to be inseparable with our 

moral duty”. We need to identify whether its legal 

development or whether it is development in any 

other stage we tend to forget the moral duty 

otherwise which is attached to it. Whenever laws 

are made we have to remember that these laws 

must have as their foundation the moral obligation 

towards society. Therefore the laws will found to 

be much favorable towards development. 

Therefore the law will form to be March towards 

developing the requirement of protecting the 

vulnerable groups and vulnerable sections of the 

society.  When we speak of development we speak 

of rural development, development for providing 

for those who are in need and also for moving 

forward with society. Once Kofi Annan the then 

secretary general of the United Nations once said 

that 50% of the population of the world is yet to 

take call or receive a call. What he meant was the 

inequality that is involved in all these 

development, because the fruits of development 

are not yet reached those segments of society who 

need or who are entitled to enjoy this fruits simply 

because we haven’t recognized them in our laws 

together with development. 

 

The third important thing which is absolutely 

necessary march towards development that we 

should not forget the impact on human rights. 

Human Rights today have become a   topic which 

is always spoken about. We cannot think of any 

legal structure without human rights label. 

Everyone is entitled due to the mere fact they are 

born human beings. Human rights are defined in 

such a broad way therefore in our development 

efforts in formulating our legal structure we 

should consider on to the facts that will effect to 

the rights of the people. We do not think of what a 

segment of a society would require. That is the 

reason why it has been said that that it is 

necessary to focus on human rights in 

development projects and development of law. 

These are some major areas we need to be taken 

into consideration when formulating laws in order 

to meet the challenges of the 21
st

 century and to 

be more forward due to the science and 

technological advancement we have made during 

the past. 

 

The three areas that I highlighted are firstly, 

damage to the environment, secondly socio 

economic problems that arises as a result of 

development, and third is that the people are 

entitled to rights as for their virtue of being human 

beings. I think these are the challenges faced by 

modern lawyers in the 21
st

 century. In 21
st

 century 

we can talk of development and the 

advancements we have made. But if we do so 

forgetting completely the impact that it had on 

environment, then I should tell that we are the 

losers. We will not be entitled to speak of 

development for a very long time unless we focus 

attention on that important aspect. Having 

brought theses three aspects to your attention. 

And hoping that you would take into consideration 

these matters in your course of deliberation in the 

time to come. Congratulating all of you for your 

presence and also Kotelawala Defence University 

for the selection of the theme I shall conclude. 

Thank you very much.  
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The University of IHL and Current Challenges to International 
Humanitarian Law 

Dr. Terry D. Gill 

Professor of Military Law, University of Amsterdam, Netherland 

 

 

I. INTRODUCTION 

It is a pleasure and privilege to be invited as the 

first Moragoda trust visiting professor to the Sir 

John Kothalawla Defense University and appear 

before such a distinguished audience. The 

Moragoda trust established by Ambassador 

Dr.Christopher Pinto, has initiated this revolving 

chair in international law to bring foreign scholar 

to your country and I am deeply honored to be the 

first such visiting professor among you. I am very 

thankful for the warm hospitality shown to me by 

all the representatives of the trust and KDU.It is 

real pleasure to visit your country for the first time 

and to be invited to offer this key note address at 

you. 

My presentation entitled “the university of and 

current challenges to International Humanitarian 

Law” will be divided into two parts, with a short 

conclusion. I will first address the basic values and 

principles of IHL and their universal nature 

reflecting the traditions, values and ethical 

standards found in all major world cultures. In that 

context , I will briefly discuss h how IHL has 

developed into one of the most heavily codified 

and widely acknowledged legal subsystems within 

the overarching system of international await will 

then turn to outline a number of the most pressing 

challenges to the current legal framework an give 

some ideas on how to address those. I will close 

with few concluding remarks. 

II. THE UNIVERSALITY OF IHL 

IHL .or the law of war as it was referred to for 

many centuries, is one of the oldest branches of 

international law. It can trace its origins back to 

antiquity and reflects a number of basic ethical 

precepts which can be found in the cultural 

traditions of virtually all peoples.it is based on the 

number of fundamental principles which attempt 

to strike a balance between the basic purpose of 

any war, which is to achieve ones objectives by 

force of arms and the dictates of humanity and 

public conscience”, to paraphrase part of the 

famous “Martens Clause” , by sparing as much as 

possible the civilian population, prohibiting certain 

types of weapons which cause unnecessary 

suffering or wanton destruction and providing 

humane and honorable treatment to wounded or 

captured fighters from opposing side. Of course 

notions of what consisted of humane and 

honorable conduct and treatment have evolved 

over the many centuries of human history, of 

which war fare is a part, but these basic notions 

have long formed the foundation of the law of war 

and functioned as the source for the many treatise 

and rules of customary law which have evolved 

since the 18
th

 century into what is now the 

modern body of IHL
1
. 

A few examples will have to suffice to illustrate 

these points and the universality of the aloes 

expressed in the law of war. Martial honor and 

nation’s chivalry are one of the chief inspirations 

and antecedents of modern international 

humanitarian law. These nations have been central 

to warrior ethics for as long as warfare’s existed. 

These can be found in the military traditions of the 

ancient near east India, China, Japan and ancient 

western civilization. All of these cultures honored 

bravery on t e battle field , required warriors to 

spare defeated combatants who had lay down 

their arms and asked for quarter and honor the 

fallen on both sides .this is illustrated by battle 

field practice of armies all over the world and 

throughout many centuries. Alexander of 

                                                           
1
 For a general historical overview of the 

development of IHL, see Mary Ellen O’Collen 
“Historical Development and Legal Basis” in Dieter 
Fleck (ed.) The handbook of International 
Humanitarian Law, Oxford University Press (3

rd
 

ed.2013) pp.15-26. For a discussion of the Martens 
Clause, see Stefan Oetker “Legal Sources” in id. At 
p.33-34.For reference to the practice of Sri 
Lankas’s King Dutugemunu, see the English 
translation of the Mahavamsa (Great Chronicle of 
Sri Lankan history) by Wilhelm Geiger , pulished in 
1960 by the Sri Lanka Government Information 
Ofiice. 
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Macedon considered one of the greatest ancient 

commanders buried and paid respect to the fallen 

of both sides after battle. The same practice was 

engaged by the Sri Lanka’s own King Dutugamuu 

who after having defeated Elara around 160 be  

ordained that hence forth honor be pays to his 

place of burial .it has carried over into modern 

times as can be illustrated by the conduct of the 

German commander at ST.Nazaire in world war 

two after a daring riot by British commandos in 

1949 which succeeded in destroying the docks of  

German battle ships and cause most of the raiding 

party their lives or long periods of captivity as 

prisoners of war. The German commander ordered 

and honor guard mounted over the graves of the 

fallen British troops after their burial with full 

military honors
2
.  

Another such example can be found in the 

treatment of the wounded and respecting the 

terms of surrender. The famous Turkish 

commander Saladin who recaptured Jerusalem 

from the Christian crusaders in 1187 was famous 

for his human treatment of wounded and 

captured Christian nights and allowed the 

defeated Crusaders honorable and human terms 

when the cities defenses were breached. His 

example was followed by the knights of Malta, 

who were known as the Knights Hospitallers for 

their care of the wounded of both sides alongside 

their formidable fighting skills. The respect for 

emissaries during battle for terms of ceasefires 

and of surrenders are long military practices which 

have been carried over into modern rules of IHL. 

These Traditions of Chivalry Have, alongside 

increasing attention for the civilian population as a 

result of the evolution of warfare and the 

destructiveness of modern weapons, emerged into 

a global network of treaty and customary rules 

which form the contemporary body of IHL. The 

four Geneva  conventions  of  1949 are the most 

widely accepted treatise after the UN Charter , 

with virtually all states members of the 

international community being party to them. 

Other conventions such as additional protocols to 

                                                           
2
 For the study of the role of chivalry in the 

development of IHL and its continuing influence 
see e.g. Terry Gill, “Chivalry A Principle Of The Law 
Of Armed Conflict? “ in M.Mathee et al.eds. 
Armed Conflict And International Law: In Search Of 
The Human Face TMC Asser/Springer Press (2013) 
P.33 Ff. 

the Geneva conventions , the Hague regulations 

on land warfare of 1907 (already considered 

customary law in the 1945 Nuremburg Trials), the 

conventions on various types of weapons, such as 

the biological weapons convention ,the convention 

banning chemical weapons and the conventional 

weapons convention and its protocols are also 

widely ,if not quite as universally, accepted ,with 

the vast majority of sates being party to one or 

more of these treatise.in addition to these codified 

rules in treaty form which bind state parties to 

them , much of IHL constitutes international 

customary law, which binds all states and other 

parties to armed conflicts. The  ICRC , after 

conducting a long and thorough study , published 

its customary international humanitarian law 

study in 2005 and has continually updated since 

then ,in which it has identified 161 rules of 

customary IHL, of which some 140 are considered 

to apply to non-international armed conflict. This 

has gone a long way extending the protection of 

IHL to such non international and transnational 

armed conflicts, which formed the majority of 

armed conflicts today
3
. While there is room for 

criticism of the ICRC customary law study and not 

a all its conclusions are as convincing as others , 

there is no gainsaying the authority of the 

customary IHL study and its contribution to 

identifying rules of a customary nature and its 

importance of widening the protection of IHL. 

Especially in such non international armed 

conflicts .both customary and treaty IHL are being  

applied on a regular basis by international courts 

and tribunals as well as in domestic courts and by 

organs of the united nations and this is a clear 

indication of the wide acceptance and universal 

character of international humanitarian law. 

Some current challenges to IHL 

IHL like any other branch of law is often violated 

and neither notions of chivalry nor humanitarian 

considerations have been able to prevent the 

suffering caused by warfare, even when they are 

adhered to (indeed some of the bloodiest battles 

in history were waged in strict accordance with the 

existing rules). a skeptic might well ask what the 

                                                           
3
 The website of the ICRC contains an extensive 

treaty and customary law database. These contain 
both a complete overview of all IHL treaties and 
states parties to them and of the rules contained 
in the ICRC Customary Law Study. 
See  http://www.icrc.org.eng/war-and-
law/treaties-customary-law/ 

http://www.icrc.org.eng/war-and
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use of it is, when every year thousands of persons 

are killed , wounded and displaced from their 

homes and exposed to persecution and abuse as a 

result of armed conflict. Yet the correct answer is 

that law as a human construct is subject to the 

imperfections of humanity. All laws are violated on 

a regular basis, but that doesn’t mean that we can 

dispense with them. They form one of the chief 

barriers against the misses of power and promote 

the protection of the fundamental human values, 

and the law of war can be seen as the ultimate 

guarantor of these in situations when normal 

peacetime intercourse and ways of dealing with 

disputes broken down. It should come as no 

surprise that the law of war is always not adhered 

to or that all violations of it are not effectively 

addressed. Even in the most peaceful, orderly and 

well governed of societies, there are violations of 

law on a regular basis and no police force in the 

world manages to solve all crimes which have 

been committed, so the fact that the law is violate 

in the much more extreme situation of armed 

conflict should not give rise to undue pessimism or 

rejection of the law. Every system of law is 

premised on the certainty that it will be violated to 

a greater or lesser extent. If that were not the 

case, there would be no point of having a police 

force, system of criminal justice and system of 

responsibilities and penalties and reparation for 

breaches which is part of any system f law. Huge 

strides have been made in extending the 

protection of international humanitarian another 

relevant bodies of law in armed conflict and great 

deal of progress has been made in improving 

accountability , training of professionals to prevent 

violations as far as possible and bringing some of 

the most serious violations of the law governing it , 

will disappear anytime soon, but all governments 

and members of the armed forces have both a 

duty and interest in promoting improved 

compliance with the law, both as a matter of 

principle and of what could be termed as 

enlightened self-interest. 

Nevertheless there are a number of current 

challenges to IHL which have emerged and deserve 

some special attention. These include the 

application of IHL to new technologies and 

weapons, the way in which IL relates to other 

increasingly relevant bodies of international law in 

armed conflict and providing for a coherent and 

workable application of all such bodies of law, 

which provides for the maximum effect of the 

protections provided, while taking account of the 

special circumstances which are posed by armed 

conflict. Finally the challenge posed by various 

forms of asymmetric warfare and lack of equality 

and reciprocity between warring parties and the 

sometimes resulting temptations of ignoring or 

shortcutting the law which go with that 

development and is a distressingly familiar feature 

of “ postmodern warfare “ deserves attention. 

Turning firstly to the challenges forced by new 

technologies, such as the use of armed drones, 

cyber weapons which are potentially capable of 

disrupting modern societies, and the possibility in 

the not so distant future of autonomous weapons, 

it is necessary to give a reminder that 

technological changes in warfare are nothing novel 

and that while there are some real challenges 

posed by these new developments, they are 

capable of being addressed and accommodated 

within the system of IHL. Previous centuries have 

seen similar far reaching developments, they are 

capable of being addressed and accommodated 

within the system of IHL. Previous centuries  have 

seen similar far reaching developments, such as  

the emergence of industrialized warfare in the 19
th

  

century with its mars armies , ironclad battleships 

and vastly increased firepower through automatic 

and long angel weapons , the development of 

aerial warfare in the 20 the century , which led to 

the waging of war against the industrial potential 

and cities of the adversary and even the 

development of weapons  of mass destruction, 

such as nuclear weapons which are potentially 

capable of destroying  civilization itself. Yet as the 

international court of justice correctly noted in its 

advisory opinion on the use of nuclear weapons 

issued in 1996, international law, including 

humanitarian law, applies to any weapon
4
. The 

rule relating to the use of force and how force may 

be applied do not change because a particular 

weapon in employed. This is as true of armed 

drones, cyber weapons and autonomous so called 

“killer robots” s any other weapon. While these 

new technologies pose some specific challenges to 

the application of the existing rules these are by 

                                                           
4
 See ICJ Advisory Opinion on the Legality of 

Nuclear Weapons (1996) , para. 39 , available 
online at  
http://www.icj-cij-
org/docket/index.php?p1=3&p2=4&k=e1&p3=4&c
ase=95 
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no means insurmountable .it is largely a question 

of creative adoption of existing law to fit the new 

weapons technologies which has been a continual 

process in the large evolution of IHL.  

Consequently there is no reason in either principle 

or practice while the rules and principles of IHL 

cannot and would not apply to such new 

technologies just as they have continually applied 

to all previous developments in warfare. There are 

growing number of authoritative reinstatements 

of law and policy papers by both official and 

academic bodies in which the specific challenges 

to application of law to these new technologies 

are addressed and by the large they all conclude 

that the existing law applies and is capable of 

being applied to drone and cyber warfare and 

even to possible autonomous weapons in the 

future without insurmountable problems
5
. 

As for the challenge posed by the    proliferation of 

legal norms of different bodies or sub disciplines of 

international law and their parallel in situation of 

armed conflicts and other types of military 

operations these should likewise not be overstated 

although it will require positive effort on the part 

of states international tribunals and other 

supervisory bodies and the academic community 

to make of the increasing network of legal 

obligations which are relevant and applicable in 

armed conflict and to prevent them working at 

cross purposes. Whereas formerly, the traditional 

approach of applying the law of peace including 

human rights law during peacetime and the law of 

war and neutrality in war have may large sufficed 

it is now no longer attainable. Position to argue as 

a hand  full of states do that they are mutually 

exclusive and possible and appropriate to extend 

the protection of the law by the judiciary 

application of amnesty for persons who are 

engaged in the unlawful rebellion or other armed 

activity who at least make a good faith attempt to 

                                                           
5
 For an example of such a restatement of 

international law to cyber warfare see Michael 
Schmitt (ed.) Tallin Manual on the Application of 
International Law To Cyber Warfare , Cambridge 
University Press (2013). For a discussion of how 
IHL applies to new technologies see also, Report of 
the study Group of the international Law 
Association on “The Conduct of Hostilities in the 
21

st
 Century, Washington 2014 , available online at  

http://www.ila-hq.org/en/committees/draft-
commitee-reports-washington-2014.cfm 
 

observe basic standards of humanity in the 

conduct of their operations and the law allows for 

an indeed encourages tis without prejudice to the 

ultimate right of any state to insist an observance 

of its law and constitutional order. Finally some 

problems can be addressed by improved 

enforcement of law of war. And this is an area 

which perhaps is in most need of improvement. 

But none of these in themselves or in concert will 

succeed in altogether removing the causes of such 

non international armed conflicts and the 

indiscriminate violence which often accompanies 

them. These ultimately lie outside the scope of IHL 

and this lecture and require host of measures 

aimed at increasing good governance promotion 

of human rights and equality of all under a well 

functioned legal system. 

III. SOME CONCLUDING REMARKS 

Ladies and Gentlemen, I hope I have been able to 

offer you some convincing arguments relating to 

the universal nature and longstanding origins of 

IHL and some ideas on how the current challenge 

it faces can be addressed. While these challenges 

are real and require ongoing and continuous 

attention they are neither as novel as is sometimes 

supposed to and are largely capable of being 

addressed successfully through a combination of 

creatively and constantly applying the existing 

legal framework and taking full account of the 

place IHL which has within that overall legal 

framework .I have great confidence that meetings 

such as this help promotes the value underlying 

IHL and other related disciplines of international 

law. And I am happy and honored to have been 

invited to provide a contribution to the further 

discussion and dissemination of this fundamentally 

important and continually relevant area of the law.  
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Rule of Law and Equal Opportunities within the Framework of  
Sri Lanka 

 
Mr. Upul Jayasooriya 

 
Attorney-At –Law, President of the BAR Association 

We in Sri Lanka there is no other there is no other 

mean than like opportunities who have these 

opportunities. after sixty six years of 

independence who have these opportunities… 

independent role we have been fighting a civil war 

a civil war which lasted for thirty two years fighting 

we are just we are just out of good since that 

precious day but we have to look for the future 

with positivity in order to reach this goal of 

expanded development horizons it is imperative to 

go through a critical analysis. Of the past the 

present and the future drawing positive examples 

from the neighboring countries.  

What is rule of law? Rule of law is ruled by law. 

Rule of law isn’t ruled by men. But of course gives 

understanding that laws are always interpreted 

and enforced by men. But men are not inferable 

they are fillable that is why we always almost raise 

up our opinion. Rule of law is of course is an ethnic 

term in the modern times at home and overseas. 

For some it is sweet dreams to be realized for 

some it alithema. Rule of law and as we all know is 

not a mechanical process.it is to be enforced by 

men. That is why this universal rule can be called a 

golden threat. That binds all of us together. That is 

the equality before law. The law is different from 

one to another. That’s unfair and we say that there 

is no rule of law. For the inception even the tiny 

tot children know what is fair and unfair. Before 

even they start their education that it will wipe off 

what is right and wrong what is black and white. 

When your little brothers and sisters fight they run 

to their parents. The mother or the father because 

convincing that’s not fair the mother or the father 

gives the final decision there’s no appeal except of 

course the grandparents. Let’s take for the 

cricketing world a decade ago there were no 

independent umpires but now the game has 

developed and now there are independent 

umpires. And the electronic data has been 

utilized.to make it known fast priority known to 

everyone concerned is that the decision given is 

the right decision.is it even important to our day 

today life. The most important thing in one’s life is 

to play the game according to the rule. Or the law 

is equal to all and sovereignty. That is why the lady 

of justice blind folded. She holds the scale of 

justice in one hand and the sword in the other. 

These are the social inequities. We got small 

castes and races social or the political status is of 

low concern. The scale of justice held high and 

above and of all equality and rule of law talking of 

these current principles .nelson Mandela in 1964 

during the commencement of the riverine trial the 

trial that was going to decide his fate and many 

others for the rest of their lives and also that of a 

nation he has to say this “during my life time I 

have cherished a guideline of democratic and free 

society. In which all persons lived together in 

harmony and with equal opportunities.it is ideal 

which I would hope to life for and achieve what if 

needs be it is an ideal for which I’m prepared to 

die.” Winston Churchill also said  

Nelson Mandela said these facing the white 

challenges who are going to sit on him and the 

others. This was a fight for equality and rule of law 

to be enforced on for those who were in a facing 

trial. Now the question was whether the judges 

there were independent. The white judges 

deciding on black men. But that was the law of the 

country. The judges were all white. Black men had 

no stethoscope. So this issue has come up many 

times in different forums with regard to the 

judges. The appointed process of the judges.  

Mister Churchill had this to say once he said that 

judges should not only be frustrated they should 

be perceived as frustrated  by the society they 

should be independent. Try apparently in a Sri 

Lankan situation which was fought in a case nearly 

16 to 17 years ago. Which I happened to be a 

junior counselor at that time Edward Silva vs 

Shirani Bandaranyaka. In that it was decided that 

the best process of appointment of judges should 

be the consultation with the attorney general a 

chief justice and the minister of justice but I do not 

know the minister of justice has a role to play in 

this. No system will function, meet education, 

economy and governance or the system of justice 
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if it is not driven by laws. That stand about the 

people and the people with equal opportunity to 

quality article 157 of the constitution of the 

republic just draw a parallel of this same situation 

with regard to the investment forum and 

development. Article 157 of the constitution of 

republic that ensures that investment protection 

from countries will be protection on the basis of 

the investment protection treatise integrate 

between two such countries. What are the 

investment protection treatise and investment 

agreements here that were up to that time not 

many have been entered into since then but even 

in situations where this such investment 

protections treatise are entered into are in place 

one has to examine to see whether these 

agreements have been given effect to. This 

necessity to create the confidence to the investors 

to come to Sri Lanka and invest country that needs 

very much the investment from foreign countries 

and foreign lands the investment protection the 

environment should be protected to make them 

comfortable to make them feel that they are 

secured with regard to the multimillion dollar 

investment that they would make in our country. 

There again the rule of equality has to play a role 

which they should be made to convince the 

system in place would give no better opportunity 

or no better advantage to any other than who 

merits  to any other than one who merits justice. 

Governments which have a regard to common 

interest are constituted in accordance with strict 

principles of justice but those that regard could be 

the interests of the rulers are all defective and 

perverted from for their despotic and biotic this 

was said by Aristotle in the fourth century 1600 

years ago. Therefore all laws need to draw a 

distinction between justice and injustice 

formulated in accordance with that most ancient 

and most important of all the thinks in nature all 

laws are there to serve the people and save the 

people from authoritarianism and repression. 

Whatever the law the man makes to another to 

make he should keep for himself.  

 Said St Thomas Aquinas to each and every one of 

us law has to apply and has to apply equally. 

Singapore the close example of southern Asia 

Singapore gained independent in 1959 in the 

federation of Malay. 17 years younger than Sri 

Lanka with regard to its independence…….what is 

basic rights there is nobody above the law 

countries law and the countries discipline is at its 

peak. But one message that in Singapore it’s a 

benevolent dictatorship in Singapore everything is 

focused in focused in words. There is no judicial 

activism that one would accept with one country 

or in the other country in the regional but take in 

contrast examples from our neighboring country 

India the judicial activism is at its peak and in the 

matters of public importance. The process that is 

adopted by the courts and the lawyers equally it’s 

so simple in certain instances when a postcard is 

sent to the judges in the Supreme Court that was 

told by, this was told to us the legal provision  by 

the former chief justice of Libya Mr. Honorable 

Althamas Kabeern when he visited Sri Lanka for 

the invitation of the bar association of Sri Lanka he 

addressed the national law conference and had to 

save this to the bench afforded the opportunity by 

honorable chief justice he said that he said to the 

panel where the bomb has blasted  large number 

of people were injured and people perceive that 

the necessary medical treatment wasn’t forth 

coming the post card was send to the judes and 

the judges immediately called one list in judge 

called the president to the bar and asked to define  

the papers , final motion and he said to file the 

motion and in the meantime he will talk to  his 

lordship the chief justice he reported to the CJ he 

was appointed to and he appointed the motion to 

be supported before him. On the very next day 

there are applications but matters called in open 

courts and necessary orders were made directing 

to interest be given to those who have got injured 

from the bomb. Now this is something that we can 

look forward to. We can aspire in a perfect 

situation we may not be perfect. But we have to 

work for it. But in comparison with Sri Lanka 

Singapore and India, the situation in India we 

know very well the open economy commenced in 

1978 in Sri Lanka when we started this we hold 

behind Singapore. It hasn’t commenced to be in 

Malaysia. In India it started well after 1985. We 

have achieved a lot but what prevented us was a 

brutal war. As nations of you all enjoyed it but we 

are glad that now we are out of it that issue take 

with if we can convince the people not only of our 

country but also the other countries where people 

would look forward to Sri Lanka. In the sphere of 

education look at our neighboring countries India 

Pakistan Nepal Bangladesh not only Singapore 

even the other countries such as japan and 

Australia therefore developed countries, take the 

European countries England France Germany there 

is so much of, there are so many educational 
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institutions where Sri Lankan children who ought 

in order to obtain their education .the large 

amount of foreign exchange is being expended 

with hard and money from our Sri Lankan 

parents.im glad that steps have been taken this 

was taken few years back and that government is 

consistently standing by that principle education is 

an investment it is an investment for with the our 

children giving that the opportunity one day if not 

in Sri Lanka you have a partials in whether in any 

other country or where ever in the world. These 

are commendable moves that have made on the 

horizons that now we are now looking forward 

with regard through educational research and 

innovation. At the moment in Sri Lanka is the 

largest foreign exchange earner is the foreign 

employment. All those people who earning billions 

are dollars and sending to our country are the are 

the most educated nor are they the most 

uneducated. They are domestic servants are so on 

or non-educated people. But the amount of 

foreign exchange sent to or country from the 

educated people are hardly noticeable. So this is 

what area that maybe we can, make this 

investment within our four corners in the 

boundaries in Sri Lanka. Opportunities such as 

what you’re going through not only hear but many 

of foreign universities are now being invited to 

bring to Sri Lanka to start their courses which 

would have cost of Sri Lanka children many many 

years. Those parents hope afford of such educated 

to their children overseas are not the richest or 

the highest vigilantes of our country or our society, 

the parents some of them are government 

servants some may be small typed businessmen 

Who knew the value of the education they sold or 

mortgaged their houses the personal property and 

they sacrificed their luxuries and educated their 

children for a better tomorrow knowing very well 

the kinds of problems that we do have in our state 

education .this comes for the whole sake I do not 

say for a moment that we should ignore the issues 

that are faces by the local children in the university 

sector they have issues from time to time 

education cannot solve these issues from the 

higher a chillers from Colombo. They have to meet 

with the people. They have to meet with the 

students, meet with tutorial staff meet with the 

students there should be a complication. I have 

been addressing the students myself that let’s not 

get into a compartment wise situation and then 

keep on demanding or whatever you need but not 

in the best possible way. Let’s build bridges with 

those who loose keep on fighting on the roads, 

let’s be little more amenable in our ways in 

handling men and matters. This is something that 

we can get as an example from our Law College. 

We have enjoyed the law college education for 

many decades that children keep enjoying it 

whenever they come out. But the way we handle 

matters with the teachers, and the staff and the 

children is very much different from that much of 

the universities. Whilst talking about the 

weaknesses in these areas amongst the students 

they must also be confidence that they are that 

their complaints are reasonably looked into they 

must be given a hearing that is a basic 

fundamental that we all talk of the fundamentals 

of rules of natural justice they should be given we 

should start from home. Without hearing that 

what the issues are you can’t keep fighting the 

students but there should be an amicable way 

where we can brief this gap by weakling the 

students the rule of law thy too are entitled for 

equality they too are entitled to be treated as men 

with such rights. They too have to be treated with 

some dignity when the matter has been taken up 

at a higher level or the matter has been referred to 

sometimes even the police. This has being going 

for many years but unfortunately we are yet to see 

a practical solution to this whole thing because the 

two sides are still I would say in both sides are in 

compartmentalized situations they do not 

understand each other that we are yet to meet 

each other for a cup of tea on a table or discuss 

these issues as decent gentlemen. Therefore I say 

whilst advocating foreign universities be opened  

in Sri Lanka we did the field of law beating the field 

of medicine beating any other field IT, 

Communication so and so forth. But this should 

not be done at the expense of those who are 

unable to at the fault that such education may be 

they might consider to be luxury which is not. I 

would also invite in my own way when such 

universities are opened in medical or whatever the 

area there should be much type percentages 

scholarships that are afforded to the poor children 

who cannot afford otherwise. They should be 

selected and given that opportunity on the same 

kind of selection criteria that they go through 

under the present rules, under the present regime 

of the UGC. Sri Lanka as I referred earlier the 

foreign earnings are generated through a 

traditional exposure now who are now taken by 

the foreign earnings mainly from employment. 

Substantially part of it is received from 
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uneducated we add value to the education sector 

particularly professional education and the offer 

them right opportunity  the day would not be too 

far to have our professionals placed of positions of 

decision making and yield and enhance foreign 

income through foreign employment. 

Opportunities that are available to the village 

youth has to be expanded it is hope that in the 

years to come that the budgetary allocation and 

higher education be increased from single digit at 

least close to double digits. Crises for university 

teachers should be understood cries for university 

students should be understood whilst opening 

new vistas with equal opportunity to higher 

percentage of youth in primary, secondary and 

tertiary education we have to be conscious for the 

problems they face from their point of view. The 

best solution could be found in a conciliatory 

manner by treating the youth solutions cannot be 

found with an iron fist as to both parties’ rulers 

and the rules both have to respect each other with 

dignity. We are always pleased to the Sri Lanka 

intellects in foreign land to come back and build 

the lost glory. It is a valid plea a commendable 

plea. However if we cannot create an equal 

playing field with equality and dignity. These 

pleads would fall on deaf years if we are to achieve 

these goals following service should not be 

considered a family service, a public services 

should not be considered a private service 

administrative service should not be a judicial 

service it should be able to command its 

confidence and the respect and not demanding all 

persons should have an equal opportunity to serve 

the nation based on merit and eminence. This is 

the rule of law that you and I would demand in 

place to achieve best results for new horizons of 

education. In rule of law equality it is a dream 

unrealized and thank you Professor GL for quoting 

the King Elara who fought with Dutugemunu how 

he treated king Elara when there was another 

story with regard to his son that king Elara’s son 

drove the horse carriage injuring a peasant the 

king ordered that the son be brought to the same 

place and punished. This event took place as 167 

years before crimes. Yet 360 years off after Lord 

Buddha he ruled his country for 44 years according 

to Mahavansha king Elara’s motto was even justice 

toward friend and foe that is equality that now we 

are in search of king Dutugemunu in the hours of 

his greatest victory proceeded to participate in the 

funeral rites of his global enemy king Elara. The 

place where he was laid and fell was revered by 

chivalrous for king Dutugemunu treated him with 

dignity king Dutugemun built a stupa in the name 

of Elara stupa to commemorate Elara and the 

place he was laid and he strived the following 

words “let no man prince or peasant in future pass 

this place riding in plaque queen dolawa all glitter 

with beating with drums what is the principle he 

followed? It is nothing but treating one another 

with respect with dignity the society is built with 

people with conflicting views which could be 

based on social, religious, scientific, legal or 

political on views and matters. If one person in this 

gathering holds a divergent view to all of us make 

no mistake that he has every right to hold such 

view and to be able to express it freely. It is a 

cardinal principle this is not negotiable. It is of 

essence that this is no longer the science that the 

law is subject to some other authority  and has 

done of his old collapse of state .is not too far but 

if the law is the master of the government the 

government is its slave the situation is full of 

promise this was said by fore fathers Plato “No 

man is above the law and no man is below it nor 

do we ask any man’s permission to obey it 

obedience to the law is demanded as a right not 

asked as a favor. Theodore Roosevelt December 

1903”. 

 

.
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Abstract - In the lead-up to the United Nations 

2015 Sustainable Development Goals (“SDGs”), the 

United Nations Development Program (“UNDP”) 

articulated the importance of including stability as 

a necessary element in development. The 

requirement of “stability” generates an 

expectation that states will take action to limit 

threats to the social order, but in so doing raises a 

risk that states may see this as a directive to 

suppress dissent opposing the status quo.  Civil 

disobedience poses a particular problem as a form 

of dissent, since it by definition espouses a 

violation of the law in order to advance the moral 

concerns of the violator and hence appears to be a 

direct threat to the power of the state. This paper 

defends civil disobedience as a form of dissent 

compatible with the UNDP calls for stability, and 

asserts civil disobedience as an acceptable, and 

even necessary, form of dissent for a state. 

 

I. JUSTIFYING CIVIL DISOBEDIENCE AS A 

FORM OF DISSENT IN DEVELOPING COUNTRIES 

 

In the lead-up to the United Nations 2015 

Sustainable Development Goals (“SDGs”), the 

United Nations Development Program (“UNDP”) 

articulated the importance of including stability as 

a necessary element in development (Clark 2014; 

Clark 2013; UNGA 2014)).  Responding to 

arguments that stability and development are 

mutually exclusive, the UNDP asserted that both 

were integral to each other, with United Nations 

Assembly President John Ashe stating that 

“development can only take root within a stable 

and peaceful society” (UNGA 2014). 

 

The requirement of “stability” generates an 

expectation that states will take action to limit 

threats to the social order, but in so doing raises a 

risk that states may see this as a directive to 

suppress dissent opposing the status quo.  A call 

for “stability” implies a converse desire to prevent 

unrest, and hence a temptation to constrain the 

sources deemed responsible for unrest—including 

voices of dissent against the status quo. This raises 

the issue of whether a state can allow expressions 

of dissent in the pursuit of the “stability” 

necessary for development. 

 

Civil disobedience poses a particular problem as a 

form of dissent, since it by definition espouses a 

violation of the law in order to advance the moral 

concerns of the violator and hence appears to be a 

direct threat to the power of the state. This could 

be interpreted as a license for every member of a 

society to violate the law in pursuit of personal 

concerns, and hence an opening for popular unrest 

that would endanger stability. Such a scenario 

would be antithetical to the stability required by 

the UNDP. 

 

This paper defends civil disobedience as a form of 

dissent compatible with the UNDP calls for 

stability, and asserts civil disobedience as an 

acceptable, and even necessary, form of dissent 

for a state. This paper approaches the issue of civil 

disobedience and stability from a perspective of 

United States (“U.S.”) Constitutional history, and 

draws upon such history to argue that it is possible 

for states to maintain stability while still 

accommodating dissent, even to the extent of 

allowing civil disobedience. This paper begins by 

discussing how a state can find a balance between 

the seemingly opposing demands of stability and 

dissent, referencing perspectives of development 

studies, U.S. constitutional debates, and empirical 

policy literature that respectively provide 

historical, philosophical, and practical justifications 

for accommodating dissent within a political 

system. The analysis proceeds with an argument 

for civil disobedience as a form of dissent that 

does not threaten the power of the state.  The 

paper finishes by discussing how dissent and 

stability are balanced in the U.S. legal system to 

demonstrate how a state can balance the tensions 

between civil disobedience and stability. 
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II. STABILITY AND JUSTIFICATIONS FOR 

DISSENT 

 

The UNDP’s inclusion of stability in development 

discourses places stability alongside other 

objectives such as reducing poverty and hunger, 

promoting gender equality, improving health and 

education,  and encouraging environmental 

sustainability featured in the UNDP’s Millenium 

Development Goals (UNDP 2014). It also indicates 

an attempt to insert stability into the discussions 

over the United Nations’ 2015 Sustainable 

Development Goals (UN 2014a). Such impetus for 

stability comes with concurrent United Nations 

calls for human rights and democratic governance 

(UN 2014b). The idea of stability, however, poses a 

potential problem for aspirations for human rights 

and democracy in that it invites policies by a state 

deemed conducive to maintaining order—

including the application of security and 

surveillance policies against anyone considered 

capable of causing potential unrest contrary to 

state authority. As such, stability threatens to be a 

vehicle for the expansion of state power, 

something which risks infringing upon individual 

liberties tied to human rights and democratic 

governance.  For autocratic states in particular, 

stability becomes a  means to justify authoritarian 

rule suppressing human rights and democratic 

ideals (Kim 1994), including the suppression of 

political dissent. Such a scenario is not an abstract 

conjecture: in the 1990s “Asian values” debate, for 

example, leaders like Mahathir Mohamad and Lee 

Kuan Yew asserted that developing countries 

needed stability to facilitate development and that 

such stability required departure from Western 

liberal values regarding freedom of speech, 

assembly, press, and privacy (Barr 2002; de Bary 

1998; Zakaria 1994). Such arguments are 

supported by scholars like Monika Francois and 

Inder Sud, who argue that development efforts 

need to focus on strengthening fledgling states 

rather than promote liberal democracy (Francois & 

Sud 2006). 

 

While the danger of autocracies using stability to 

justify their authoritarian practices has been 

mitigated in recent decades by a global trend 

among states towards democracies (Diamond 

2013; Diamond  2003; Huntington 1993), the 

dangers posed by stability to human rights and 

democratic governance has not entirely eased.  

The global trend in democracies has been 

accompanied by a trend in “defective” 

democracies that proffer the institutions and 

processes of democratic government but are 

dysfunctional in fulfilling democratic principles of 

free and fair elections, official accountability, 

effective representation, and respect for civil and 

political rights (Kerman 2004; Merkel 2007; Re & 

Rahman 2002; Skene 2003).  A significant 

proportion—as many as 20 percent—are “illiberal” 

democracies that follow the behavior of 

autocracies in suppressing human rights (Merkel 

2007; Skene 2003; Zakaria 2007; Zakaria 1997).  In 

addition, scholars like John Brenkman argue that 

there is also a danger for liberal democracies 

themselves to become illiberal over time 

(Brenkman 2007). As a result, the proclivities 

towards state power at the expense of individual 

liberty are not reserved for autocracies alone but 

also extend to democracies that superficially claim 

to conform to United Nations development goals. 

This heightens the risk for stability to be used as a 

justification for the suppression of voices deemed 

as threats to the order maintained by the state. In 

short, it means that “stability” continues to serve 

as an excuse to prevent dissent. 

 

This is not to deny that states hold some interest 

in maintaining power and order.  As recognized by 

Abe Fortas, Associate Justice of the U.S. Supreme 

Court, in his 1968 tract on civil disobedience: “The 

state may defend its existence and its functions…; 

and the state may and must protect its citizens” 

(Fortas 1968: 23).  It is because of such necessities 

that Fortas recognizes that a dedication to civil and 

political rights “does not mean that the state must 

tolerate anything and everything that includes 

opposition to the government or to government 

law or policy” (Fortas 1968: 22).  This means that 

for a state there is a tension between government 

power and individual liberty, with a consequent 

question regarding state-society relations as to 

where a state should locate its balance point 

between total domination versus total anarchy.  As 

Abraham Lincoln opined: “Must a government, of 

necessity, be too strong for the liberties of its own 

people, or too weak to maintain its own 

existence?” (Fortas 1968: 20).   

 

Fortas’ and Lincoln’s comments can be better 

understood when placed in the historical context 

of U.S. constitutional debates, particularly in terms 

of the Federalist and Anti-Federalist exchanges in 

1787-1788 during the ratification of the U.S. 
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Constitution.  The arguments raised by opponents 

in these exchanges identify many of the issues 

generally faced by governments in weighing the 

need to maintain order versus respecting 

individual liberties. For example, in Federalist 

Paper 9 Alexander Hamilton identifies the 

existence of political factions with differing 

viewpoints as holding the potential to generate 

divisions capable of destroying a government 

(Kesler 2003).  This danger is expanded in 

Federalist Paper 10, in which James Madison 

describes the phenomenon of “faction” as arising 

in environments where diverse opinions in political 

discourse incite the public to divide into opposing 

groups, such that the members of each group are 

motivated more by passion tied to opinions than 

they are by reason formed through deliberation 

(Kesler 2003).  In essence, Hamilton and Madison 

recognize that the existence of dissent can be a 

danger to the survival of the state.  In response, 

Madison argues that the threat of faction can be 

limited by either 1) removing the causes of faction 

via the elimination of liberty or forcing the 

creation of society with homogenous interests, or 

2) or controlling its effects.  He sees the first 

option as antithetical to the political life of 

governments committed to liberty, undesirable for 

societies that seek citizens of diverse abilities, and 

impracticable in terms of the required government 

resources required to remove dissenting 

perspectives (Kesler 2003). The solution for both 

Hamilton and Madison was to control the effects 

of faction by having a government with elite 

representation presumably capable of thwarting 

popular passions to identify their common good 

(Kesler 2003). While this ostensibly means the 

formation of a republic, it also means an implicit 

acceptance of allowing diversity of opinions, or 

dissent, in the political life of a society, with the 

state serving only as a mechanism to direct dissent 

towards resolution of public issues. 

 

Of additional insight is Anti-Federalist Paper 84, 

wherein Robert Yates defends the inclusion of the 

Bill of Rights into the U.S. Constitution. Yates 

concedes a government has a purpose of 

maintaining a system of laws that provide order in 

a society, and that for a government to fulfil such a 

purpose there must be a surrender of some 

individual liberties (Ketcham 2003). He responds, 

however, that there are certain liberties that 

should not be surrendered (Ketcham 2003).  Such 

liberties were ironically enumerated by James 

Madison, an opponent of the Anti-Federalists, and 

ratified as amendments to the U.S. Constitution 

articulating such rights, including freedom of 

speech. With these Bill of Rights, the government 

was allowed to exercise power to the extent that it 

did not ostensibly infringe upon the individual 

liberties contained within them. In doing so, the 

Bill of Rights effectively installed individual 

liberties in the structure of U.S. government, and 

hence formalized the acceptance of dissent within 

the foundational framework of the American 

political system. 

 

Beyond a historical reference, there are other 

reasons for a state to allow dissent.  In particular, 

it is possible to ground a justification for state 

tolerance of dissent within a philosophical basis, 

such as that offered by the human rights literature 

on individual liberties.  Dissent, to the degree that 

it involves contemplation and expression of ideas 

independent of state influence, can be viewed as a 

function of the human rights of expression, 

privacy, and association. Human rights literature 

finds the source of such rights within one of 

several different traditions: natural law, 

utilitarianism, or liberalism. Natural law theories 

argue that rights exist because they either are 

divine in origin or derived from the order of the 

natural world (Freeman 2002: 18-31; Ishay 2008).  

Under natural law, dissent arises as an outcome of 

a divine or natural order comprised of individuals 

who are free to express their beliefs, hold security 

over their body and thoughts, and associate with 

others to engage an exchange of beliefs and 

thoughts.  As an example, the arguments between 

Federalists and Anti-Federalists over government 

power, to the extent that they referred to 

individual liberties as “natural rights” (e.g., in 

Federalist 2) or “unalienable rights” (e.g., in Anti-

Federalist 4 & 60), referenced a natural law 

perspective of innate rights that cannot be 

abridged by the state. Utilitarianism, in contrast, 

argues that rights exist because they promote a 

greater good (Freeman 2002: 18-31; Ishay 2008)).  

Under utilitarian theories, dissent is a function of 

rights whose expression serves to provide some 

good to the individual engaged in dissent and to 

the society within which the individual exercises 

dissent. An example of utilitarian reasoning is the 

Federalist and Anti-Federalist debates over the 

value of dissent to maintaining the political life of 

a society and the government efforts that would 

be required to eliminate dissent, which reflect a 
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utilitarian focus on calculating the value of 

allowing or denying dissent in a political system.  

Unlike natural law or utilitarianism, liberalism sees 

rights as based in a sense of human dignity, a 

desire for human autonomy, a need to engage 

purposive activity and capabilities, an aspiration 

for human equality and consensus, or a goal of 

meeting human needs (Langlois 2009: 18-19).  

Under liberalism, dissent is an expression of 

human beings asserting personal dignity through 

an exercise of personal autonomy with a purpose 

presumably motivated by a desire to claim equal 

status with other human beings or satisfy personal 

needs.  The oblique references in the Federalist 

and Anti-Federalist papers regarding “human 

dignity” (Federalist #54),  “dignity of human 

nature” (Anti-Federalist #1), or “dignity of the 

human character” (Anti-Federalist #3) reveal 

liberalist tendencies on human dignity, and the 

conception of a society comprised of citizens with 

diverse abilities similarly reflect liberalism’s 

aspirations for the free expression of individual 

autonomy.   

 

Beyond historical or philosophical reasons for 

dissent, there are also practical justifications 

produced from the empirical research on political 

decision-making.  Of particular relevance is the 

literature on the phenomenon of “groupthink,” 

which refers to environments wherein the 

pressure for consensus is so great that it leads to a 

suppression of dissenting perspectives. Situations 

suffering from “groupthink” exhibit an aversion to 

any idea that might cause controversy and an 

unwillingness to engage in critical analysis, with 

the consequences being the resulting dysfunction 

in decision-making (Esser 1998; Janis 1972; Janis 

1982; Turner & Pratkanis 1998; Hart 1994).  The 

pathologies of groupthink are illustrated by the 

works of Irving Janis and Paul ‘t Hart, who refer to 

historical events as the Kennedy administration’s 

failed attempt of the Cuban Bay of Pigs invasion,  

the Lyndon Johnson administration’s escalation of 

the United States involvement in Vietnam, and the 

Richard Nixon administration’s conduct in the 

Watergate scandal as examples where policy 

discourse failed to allow consideration of 

alternative ideas or information that disagreed 

with prevailing leadership, with the common result 

being decision-making outcomes that were 

harmful to the U.S. national interest (Janis 1972; 

Janis 1982; Hart 1994). Under groupthink, the 

suppression of dissenting viewpoints pushes 

decision-making in favour of dominant voices, 

precluding the potential validity of alternative 

arguments and thereby distorting the assessment 

of risks and rewards in ways that lead to 

problematic outcomes harmful to a state and its 

society. 

 

In addition to “groupthink” is the phenomenon of 

“confirmation bias,” which can manifest itself in a 

self-sustaining rational loop wherein a desire to 

confirm pre-existing beliefs drives a suppression of 

dissent that in turn creates an illusion of reality 

that confirms the validity of pre-existing beliefs 

(Baron 2000; Nickerson 1998; Tuchman 1984).  

Stuart Sutherland identifies the problems that 

arise from confirmation bias, pointing to historical 

examples such as the 1941 Japanese attack on 

Pearl Harbor, during which U.S. Navy leadership 

refused to accept information that contradicted its 

beliefs about the safety of the Hawaiian Islands 

and thus impeded deployment of an effective U.S. 

defense, and the 2003 U.S. invasion of Iraq, in 

which the Bush administration ignored evidence 

that did not accord with its beliefs regarding 

weapons of mass destruction in Iraq and thus led 

the U.S. into a war with questionable justification 

and dubious merit (Sutherland 2007).  In case of 

confirmation bias, an intolerance to dissenting 

perspectives contributes to dysfunctional decision-

making incapable of addressing potential issues in 

reasoning, leading to a danger of outcomes that 

contradict national interest and erode the health 

of the political system. 

 

Outside of groupthink and confirmation bias, 

research into communication also identifies how 

the suppression of dissent can actually lead to the 

opposite outcome it may be intended to prevent: 

instability and unrest.  In particular, 

communications research on social network 

theory observe that there is a difference in 

behavior between environments that 

accommodate diverse perspectives, a condition 

labelled “heterophilia,” versus environments that 

discourage differences in perspectives, a condition 

termed “homophilia” (Himelboim 2011; Kahler 

2009; Patulny & Svendsen 2007; Stern & Adams 

2010; Wasserman & Faust 1994).  Heterophilic 

conditions are affiliated with networks wherein 

social interactions are inclusive and tolerant of 

alternative viewpoints while homophilic conditions 

are associated with social networks that are 

exclusive and intolerant of alternative viewpoints. 
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The consequences of heterophilia and homophilia 

are significant: heterophilic environments, relative 

to homophilic ones, are more conducive to the 

production of knowledge and the deliberation of 

competing ideas, and so are more likely to engage 

in critical analysis identifying potential risks and 

possible solutions (Scheufele & Nisbet 2012; 

Scheufele 2011; Scheufele et al 2006; Scheufele et 

al 2004; McPherson 2007).  Moreover, in societies 

encompassing multiple homophilic communities, 

Bill Bishop and Robert Cushing find an increase in 

the intensity of societal conflicts, with differing 

homophilic groups hardening in their worldviews 

over time to become less willing to engage each 

other’s ideas and thereby acting to corrode the 

social order and foment societal unrest (Bishop & 

Cushing 2008; Scheufele & Nisbet 2012).  The rise 

of competing homophilic groups, in effect, acts to 

fulfill the dangers of  “faction” feared by Alexander 

Hamilton and James Madison.  

 

III. CIVIL DISOBEDIENCE AS ACCEPTABLE 

DISSENT 

 

As a form of dissent, civil disobedience involves a 

number of elements which may appear to pose 

issues for a state’s pursuit of stability. The nature 

of these elements are highlighted by the ideas of 

historical exemplars of civil disobedience such as 

Henry David Thoreau, Leo Tolstoy, Mahatma 

Gandhi, and Martin Luther King, Jr., each of whom 

holds a slightly different conception of civil 

disobedience.  Thoreau’s seminal essay Civil 

Disobedience sees it as resistance to the state by 

an individual in accordance with personal 

conscience (Thoreau 1991).  Leo Tolstoy in his 

manifesto The Kingdom of God is Within You 

seems to follow Thoreau in asking his readers to 

follow their consciences in deciding whether to 

resist government orders, but then emphasizes an 

additional need to avoid violence (Milligan 2013: 

72-73). Mahatma Gandhi goes beyond Thoreau 

and Tolstoy, setting out the precepts of his 

movement for satyagraha as involving non-violent 

acts that violate a law deemed unjust with a 

willingness to accept punishment for the violation 

(Gandhi 1930; Gandhi 1925; Gandhi 1920).  King, 

while influenced by Thoreau and Gandhi, asserted 

his own permutation, articulating in his Letter from 

a Birmingham Jail an idea of civil disobedience 

comprised of non-violent violation of an unjust 

law, with his idea of “unjust law” being any law 

that contradicts morality (King 1963). To King, a 

citizen “has a moral responsibility to disobey 

unjust laws” (King 1963). Despite differences 

between these various perspectives, it is possible 

to identify common elements that set the 

conditions for civil disobedience: 1) there is a 

violation of the law, 2) the violation is motivated 

by some normative sensibility arising from 

personal conscience, divine origin, or the natural 

world, and 3) the act of violation is non-violent.  

 

Based on these elements, it may appear that civil 

disobedience is problematic for state power, since 

it seems to support disobedience to the law as an 

expression of personal moral concerns. If 

extrapolated beyond one person to all individuals, 

this suggests that civil disobedience provides 

license for every member in a society to violate 

the law under the guise of personal morals. Such 

an implication runs contrary to the UNDP’s call for 

stability, and challenges a state’s power to 

maintain the social order. Deeper investigation, 

however, shows that such an interpretation is 

subject to question in light of work that finds civil 

disobedience is beneficial to the long-term health 

of a state and its society (Hall 2007; Ledewitz 

1995; Loesch 1991; Whitehead 1991), since it 

legitimizes government by fostering a pluralist 

environment that allows protesters to indulge 

their opinions (Rawls 1971[1999]); provides a 

corrective mechanism whereby a political system 

can identify and rectify problems overlooked or 

bypassed by the mechanisms of government 

(Markovits 2005; Rawls 1971[1999]); serves as a 

protective mechanism that vents alienated voices 

before they can escalate into outright revolution 

(DeForrest 1997-98: 14; Ledewitz 1995: 524); and 

enables the possibility of expanding the range of 

policy choices (Sunstein 2003: 6-7). Moreover, 

each of the elements comprising civil disobedience 

can  construed in ways that do not threaten the 

state, and can actually conform to state efforts to 

maintain stability. Such descriptions of each 

element are given below. 

 

Violation of the law 

First, on initial observation it would appear civil 

disobedience poses a particular problem for the 

state in that it involves disobedience to law and 

thus constitutes an offense against the state 

responsible for the law as well as the social order 

supported by the law.  As observed by U.S. 

Supreme Court Justice Benjamin Cardozo, “the law 

is restraint and the absence of restraint is anarchy” 
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(Cardozo 1922: 94). It is against the threat of 

anarchy that Justice Abe Fortas makes his 

statement that “The state may defend its 

existence and its functions…; and the state may 

and must protect its citizens” (Fortas 1968: 23).  

Both Cardozo and Fortas echo the sentiments of 

Alexander Hamilton and James Madison, who 

accept a premise of individual liberty as vulnerable 

not only to the power of the state but also to the 

depradations of others in society. It is because of 

such concerns that as much as they sought to limit 

government they still saw a need for it to be 

strong enough to prevent people from violating 

each other’s freedoms, with Alexander Hamilton 

noting in Federalist 1 that “the vigor of 

government is essential to the security of liberty” 

(Kesler 2003: 29).  Hence, to the extent that laws 

are instruments of the state, violations of the law 

imply actions against the state. 

 

With respect to the survival of the state, scholars 

like Hannah Arendt argue that civil disobedience is 

compatible with state power since it reveals the 

political fissures that demarcate the borders of 

“consent” and “dissent” to state authority and so 

constitutes a form of “active participation” by the 

disobedient in politics that allows a state to 

recognize issues in governance (Arendt 1972 

[2010]; Smith 2010).  Other scholars like John 

Rawls see civil disobedience as actually reflecting 

faith in a state’s rule of law, with an act of 

disobedience being an act against the legitimacy of 

a particular law rather than the legitimacy of the 

state responsible for the law (Rawls 1971[1999]: 

363; Calabrese 2004: 329).  Jurgen Habermas goes 

farther to define civil disobedience as being only 

possible if it occurs under a constitutional state 

that remains intact (Habermas 1985: 103; 

Calabrese 2004: 329).  Similarly, Ronald Dworkin 

sees civil disobedience as something that can only 

be practised by those who accept the 

constitutional legitimacy of the state (Dworkin 

1985: 105). Likewise, Carl Cohen distinguishes civil 

disobedience from revolution, with civil 

disobedience averse to the overthrow of 

government while revolution is defined by it 

(Cohen 1971: 43). Thus, under civil disobedience it 

is possible to differentiate between a law versus 

the government behind the law: civil 

disobedience, in violating the law, only seeks 

changes in the law and does not seek changes in 

government. Hence, civil disobedience does not 

threaten the survival of the state. 

This acceptance of the state goes to the 

subsequent issue regarding the protection of 

social order. The concerns exemplified by 

Hamilton and Madison are that a weakening of the 

state allows a breakdown of social order that leads 

to anarchy.  However, the conception of civil 

disobedience advanced by analysts such as Arendt, 

Rawls, Habermas, Dworkin, and Cohen focuses on 

challenging the validity of a law rather than the 

authority of the state.  This suggests that civil 

disobedience does not seek to erode the power of 

the state and hence allows it to maintain its 

capacity to sustain the social order. Admittedly, a 

violation of the law does cross Cardozo’s concerns 

that “the law is restraint and the absence of 

restraint is anarchy” (Cardozo 1922: 94), but an act 

of civil disobedience is directed against a particular 

law or at most some set of laws rather than all 

laws of a legal system, and so leaves the system in 

place to uphold its restraints against the threat of 

anarchy. Moreover, because it continues to accept 

the legitimacy of the state, civil disobedience 

leaves the state empowered to issue new laws 

deemed necessary to maintain social order against 

the dangers of anarchy.  

 

Preserving the state’s capacity to maintain social 

order addresses the attendant concerns regarding 

individual liberty held by voices like Hamilton and 

Madison, who argued that an erosion in law frees 

individuals to pursue any course of action available 

to them, including actions that impair the liberties 

of others in society.  Civil disobedience avoids such 

concerns, since by accepting the legitimacy of the 

state and limiting its target of protest to specific 

laws it upholds the power of a government to 

enact and enforce laws related to social order.  To 

the extent that preserving social order involves 

demarcating  the extent to which individuals may 

infringe on each other’s rights, this means that civil 

disobedience accommodates Hamilton and 

Madison’s expectations for a government strong 

enough to prevent the depredation of individuals 

by others in society.  Hence, civil disobedience 

meets Hamilton’s observation that “the vigor of 

government is essential to the security of liberty” 

(Kesler 2003: 29). 

 

Motivation from a normative sensibility 

Second, in seeking justification from a normative 

base, it may appear that civil disobedience judges 

the state using sources beyond the state. This 

poses a potential problem to state sovereignty in 
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that it implies civil disobedients are following 

authorities outside the state.  Such an 

interpretation, however, is not correct with 

respect to the versions of civil disobedience 

represented by Thoreau, Tolstoy, Gandhi, and 

King, all of whom utilize normative sources that 

avoid reference to political authority and hence do 

not challenge state sovereignty. Rather, Thoreau, 

Tolstoy, Gandhi, and King all ask for civil 

disobedience to be predicated on an initial 

determination of whether a law is “just” or 

“unjust” tied to some sense of morality. Henry 

David Thoreau, for example, appears to base his 

definition of “just” on natural law, arguing that a 

“just” government is one that has received the 

consent of its citizens, and that such consent 

comes through the deliberation of each citizen’s 

individual conscience which in turn connects to a 

higher law setting the parameters of a just life 

(Jenco 2009). Similar to Thoreau, Tolstoy asks his 

readers to act in accordance with their conscience, 

but adopts an overt Christian message in 

describing the conscience as “that which God has 

made and has lodged in you—your soul, your 

conscience” (Tolstoy 1987: 360).  Gandhi, in 

building his movement on principles of ahimsa 

(non-violence), swaraj (self-rule), and satyagraha 

(insistence on truth), borrows from Hindu 

scripture to articulate a spiritual foundation for 

decisions about whether a law required violation  

(Lall 1981; Milligran 2013). Martin Luther King, Jr. 

followed the same pattern, tying himself to divine 

origins by asserting that “an unjust law is a human 

law that is not rooted in eternal and natural law” 

and that an “eternal and natural law” complies 

with a morality derived from religious faith (King 

1963). The idea of natural law is a common theme 

among Thoreau, Tolstoy, Gandhi, and King, in that 

natural law encompasses conceptions of law as 

derived from the divine—Christian, Hindu, or 

otherwise—or, as in Thoreau’s case, deduced from 

the natural world (Freeman 2002). As a result, 

while they may look beyond the state in 

judgements about the law, they do not look to 

alternative sovereigns to the state.  

 

To the extent that there is a challenge to state 

sovereignty, it is in the manner in which Thoreau, 

Tolstoy, Gandhi, and King all rely upon  personal 

deliberations in the use of natural law, in that 

reference to the divine or natural world calls upon 

individuals to think with autonomy and self-

reflection and hence outside the power of the 

state. But the exercise of autonomy and self-

reflection tied to Thoreau, Tolstoy, Gandhi, and 

King is directed not at the state but instead at the 

law.  Specifically, Thoreau, Tolstoy, Gandhi, and 

King focus their moralities not on the question of 

unjust states but rather on the question of unjust 

laws. Indeed, Martin Luther King even went so far 

as to specify that the “moral responsibility” he saw 

among people was to “disobey unjust laws” (King 

1963). As a result, the justification of civil 

disobedience under Thoreau, Tolstoy, Gandhi, and 

King may be based on norms derived from a 

natural law perspective that looks to sources 

outside the state, but it still retains a consistency 

with the commentaries of scholars like Arendt, 

Rawls, Habermas, Dworkin, and Cohen, in that 

they all share a common understanding that civil 

disobedience directs its message not at the state 

but instead at the law.  

 

Non-Violence 

Third, out of the common elements associated 

with the various conceptions of civil disobedience 

represented by Thoreau, Tolstoy, Gandhi, and 

King, the requirement of non-violence is perhaps 

the least threatening to the state, since it almost 

by definition poses no danger in confronting or 

overthrowing the instruments of the state.  If 

anything, the requirement of non-violence seeks 

to avoid an escalation of protest tensions into 

actions likely to challenge the existence of the 

state.  Gandhi, Tolstoy, and King all assert a 

version of civil disobedience that disavows any use 

of violence. Gandhi rejects violence regardless of 

whether it occurs spontaneously or is employed 

strategically, and goes so far as to disavow protest 

whenever it threatens to become violent.  This 

absolutist philosophy was manifested in his 

cancellation of civil disobedience campaigns across 

India in 1922 after a protest in Chauri Chaura 

erupted into a confrontation involving the deaths 

of several police officers (Gandhi 1996: 33; 

Milligan 2013: 86-87).  Tolstoy shares Gandhi’s 

dedication to non-violence but employs a logic of 

opposition, with Tolstoy interpreting the state as 

an institution of violence and then asking his 

readers to become what the state is not: non-

violent. For Tolstoy, the practice of non-violence 

locates a protester outside the state system of 

violence such that she can act independent of 

institutional control, rendering her an autonomous 

individual capable of action in accordance with her 

personal conscience, something which Tolstoy 
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considered to be a central element of civil 

disobedience (Milligan 2013: 72-75). King, for his 

part, recognized that violence was espoused by 

other factions in the Civil Rights Movement and 

even noted that the “pent up resentments and 

latent frustrations” (King 1963: 260) of a minority 

would inevitably find expression through whatever 

channels, including violence, available to them 

(Milligan 2013: 100-101).  Despite this, King 

adopted an instrumental argument to encourage 

the use of non-violence, stating that violence 

creates “the very thing it seeks to 

destroy…violence merely increases hate” and so 

only fosters more resistance to the cause of the 

protester (King 1967: 62). For King, the cause of a 

protester was more likely to be achieved by the 

protester exercising non-violence.  

 

There is another purpose behind non-violence that 

is not purely motivated by a concern for the state.  

Non-violence seeks to prevent the violation of 

rights held by individuals against the afflictions of 

physical harm, and so by extension sees to limit 

the potential actions of those intent on “injuring, 

killing, damaging, or destroying persons or 

property” (Govier 2008: 62). Hence, by adhering to 

non-violence, the civil disobedience represented 

by Thoreau, Tolstoy, Gandhi, and King observes a 

restraint on the behavior of civil disobedients 

meant to protect the liberties of others in society. 

This means that non-violence deals not just with 

the state but also with society, in that it seeks to 

maintain the social order. In so doing, it works to 

assist the interests of the state in maintaining 

stability, and thus actually complements the 

ulterior purpose of the state seen by figures like 

Abe Fortas, Alexander Hamilton, and James 

Madison as the protection of citizens and their 

liberties (Fortas 1968: 23; Kesler 2003).  In 

addition, it also keeps civil disobedience consistent 

with Court Justice Cardozo’s concerns for some 

form of restraint to forestall the risks of anarchy 

(Fortas 1968: 9). 

 

IV. DEALING WITH CIVIL DISOBEDIENCE 

 

Accommodating civil disobedience while seeking 

stability requires a balance in the tensions 

between the individual liberties of civil 

disobedients and the state’s interests in 

maintaining social order.  Some guidance exists in 

the U.S. legal system’s experiences in 

implementing such a balance in the wake of the 

Federalist and Anti-Federalist debates.  Centered 

around the right to expression enshrined in the 

the First Amendment of the U.S. Constitution’s Bill 

of Rights, the U.S. legal system’s approach to the 

tensions between dissent and stability is to adopt 

a presumption that there are certain individual 

liberties enabling expression of dissent that are 

protected against government interference. Such a 

presumption, however, is not entirely immune to 

the state’s interest in wielding power necessary to 

keep social order. Specifically, the U.S. Supreme 

Court has articulated a standard asserting that 

while speech in verbal, written, and symbolic 

forms is protected from government constraints, 

the freedom of speech is not absolute and that 

there are limitations needed to maintain stability 

(see for example, Cohen v. California, 403 US 15 

(1971); Police Department of Chicago v. Mosley, 

408 US 92 (1972); Texas v. Johnson, 491 US 397 

(1989)).  

 

Such limitations are constructed along two major 

lines of reasoning: time, place, and manner 

restrictions and content-based restrictions. For 

time, place, and manner restrictions the courts 

require that government rules regarding speech in 

public areas are allowed if they 1) serve a 

significant government interest, 2) be narrowly 

tailored so as to only limit speech to an extent 

necessary to fulfil such an interest, 3) be neutral in 

terms of what speech is restricted, and 4) allow 

alternative expressions of speech (see for example 

Grayned v. City of Rockford, 408 U.S. 104 (1972); 

Ward v. Rock Against Racism, 491 US 781 (1989)).  

For content-based restrictions, the courts require 

that for government to control speech the 

government must meet a burden of showing that 

1) there is a compelling government interest, 2) 

the restriction is narrowly tailored to achieve that 

interest, and 3) the government action is the least 

restrictive means available to achieve the interest 

(see for example Legal Services Corporation v. 

Velazquez, 531 US 533 (2001)). Such protections 

extend to the press, with particular limitations on 

government interference prior to publication or 

government censorship in publication (see for 

example Miami Herald Publishing Company v. 

Tornillo, 418 US 241 (1974); New York Times v. 

United States, 403 US 713 (1971)).  

 

In addition, the Supreme Court recognizes that 

there are also exceptions in which there is a 

compelling public interest calling for some limited 
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government control of speech.  Examples of such 

exceptions include speech that incites imminent 

lawless action (Brandenburg v. Ohio, 395 US 444 

(1969)), inflammatory language likely to provoke 

retaliation (Chaplinsky v. New Hampshire, 315 US 

568 (1942)), obscenity (Miller v California, 413 US 

15 (1973)), defamatory statements (Hustler 

Magazine v. Falwell, 485 US 46 (1988); New York 

Times v. Sullivan, 376 US 254 (1964)), child 

pornography (New York v. Ferber, 458 US 747 

(1982); and speech from businesses (Central 

Hudson Gas & Electric Corporation v. Public Service 

Commission, 447 US 557 (1980)).   

 

Such examples show how the U.S. has identified a 

balance point for state power that recognizes the 

power of the state in maintaining order while still 

allowing the exercise of dissent expressed in 

verbal, written, or symbolic speech.  In doing so, it 

illustrates the tensions expressed by Federalist and 

Anti-Federalist debates, in which even staunch 

Federalist Alexander Hamilton observed “Why has 

government been instituted at all? Because the 

passions of men will not conform to the dictates of 

reason and justice, without constraint”  while also 

arguing that “Real liberty is neither found in 

despotism or the extremes of democracy, but in 

moderate governments (Lodge 1904).  Placed in 

the context of U.S. constitutional debates, the 

noted First Amendment freedom of speech cases 

demonstrate how the U.S. addresses the tensions 

between government power and individual liberty, 

with the courts starting from a presumption 

favouring individual liberty that government must 

overcome in order to control speech.  The courts 

qualify this by allowing different levels of 

government restriction depending on time, place, 

and manner of expression or the content of an 

expression.  To the extent that government 

restriction is allowed, it must be minimized in 

terms of how much or what kinds of speech it can 

regulate. While the court recognizes exceptions, it 

still holds to the tenet ultimately illustrated by 

Madison’s decision to draft the Bill of Rights: that a 

government must allow some measure of free 

speech to allow the expression of dissenting 

perspectives.  

 

V. CONCLUSION 

 

This purpose sought to defend civil disobedience 

as a form of dissent compatible with the UNDP 

calls for stability.  The UNDP’s call for stability as a 

necessary requirement for development risks 

interpretation as an excuse to suppress conduct 

deemed a threat to stability. Civil disobedience, in 

asking for violations of the law as an expression of 

personal moral concerns, may appear to be a 

challenge to state power and hence potentially 

constitute a threat to stability.  The argument of 

this paper, however, is that civil disobedience does 

not pose a problem for the state. This paper drew 

upon the perspective of U.S. Constitutional history 

to show how it is possible for states to maintain 

stability while still accommodating dissent, even to 

the extent of allowing civil disobedience. This 

paper also justified dissent by referencing the 

findings of development studies, U.S. 

constitutional debates, and empirical policy 

literature that respectively provide historical, 

philosophical, and practical justifications for 

accommodating dissent within a political system. 

The analysis then referenced sources of the civil 

disobedience tradition to identify how the concept 

of civil disobedience, according the definitions 

represented by its historical proponents, functions 

to actually maintain the state.  The paper then 

offered the approaches utilized by U.S. courts to 

balance the liberties enabling dissent, including 

disobedience, with the state interests to seek 

stability. 

 

The defense of civil disobedience provided in this 

paper is not a trivial one, since there is a history of 

states using stability as a justification for the 

limitation of human rights protecting the 

expression of dissent. Such an association 

between a development goal and the practices of 

illiberalism call for a clarification by the UNDP 

regarding its call for stability as a requirement for 

development. In particular, it points to a need for 

the UNDP to elaborate its position regarding the 

balance between dissent and stability. This carries 

a level of urgency, since the expiration of the 2000 

Millenium Development Goals will occur in 2015, 

after which the UN will implement the agenda 

produced by its current Sustainable Development 

Goals. The language of the UNDP in the 

Sustainable Development Goals has provided 

attention to the need for stability, it should now 

further seek to harmonize such attention with the 

UN’s existing concerns for the expression of 

dissent. 
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Abstract- In 2014, Sri Lanka has closely marked 

five years since the conclusion of the armed 

conflict. During the same period, considerable 

economic and social progress was hindered 

because Sri Lanka is assertively reshaping its 

development as a modern economic and industrial 

hub.  Prioritising the vision which is “Emerging 

Wonder of Asia”, it has designed and implemented 

several mega projects to expand infrastructure 

facilities. 

As a welfare State, it is necessary to develop such 

type of facilities and create a better living 

environment for its citizens. That is the ultimate 

responsibility of the government under the social 

contract created between citizens and the 

government.  Achieving this goal, it has completed 

several mega development projects such as 

Colombo- Katunayake Expressway, Southern 

Expressway and Maththala Airport. Some of are 

still under completed. 

However, the adverse impact of this is that 

physical displacement and alienation of local 

communities from related process and it leads to 

violate their human, social and economic rights. 

This paper advocates for reviewing the possibility 

of adopting “Proportionality Test” as a balancing 

tool between development needs and individual 

rights. In a situation where public interest exists 

and individual rights are at a risk in the same time 

the benefit that they gain from this development 

should be proportionate to violating rights.  

 Proportionality facilitates more intense scrutiny of 

government decisions compared to other 

traditional grounds of judicial review. Therefore, 

this principle of proportionality requires a 

reasonable relationship between an administrative 

or legislative objective and particular legislative or 

administrative means. In this regard, the major 

function of the administration is that of adopting 

and implementing effective policies to realize 

collective goals through programmes of state 

actions. Inevitably, when the executive does so, the 

interest of individuals may be adversely affected. 

In this situation, proportionality would be an 

effective principle to examine the effectiveness of 

action taken by the executive and administration 

ensuring that the executive’s interference to the 

individual’s interests is necessary and 

proportionate. 

In this backdrop, the objective of the research is to 

promote applicability of the doctrine of 

proportionality where the confronting context of 

individual’s rights is at a risk in development 

projects. Mainly, it is intended to test the 

hypothesis that the proportionality test can be 

used as a tool of balancing between development 

needs and individual interest. In order to prove this 

hypothesis, the researcher wishes to find out the 

scope and applicability of the doctrine in Sri Lanka. 

Effort will also be made to look at the applicability 

of proportionality as a ground of judicial review in 

English Law and usefulness of this doctrine in a 

hypothetical situation. 

The qualitative approach of analysing the existing 

literature on the subject has been employed by the 

author in this paper. 

Keywords- Proportionality Test, Individual Interest, 

Development Projects 

I. INTRODUCTION 

Development and human rights are intrinsically 

linked and it is impossible to consider one without 

the other. They both share the same goal: 

guarantee and enshrined human freedom, 

wellbeing and dignified life if its citizen. Therefore, 

principle of social justice constitutes an 

inseparable part of the development process. 

Considering the scope of mega development 
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projects in Sri Lanka, it is expected to ‘provide 

benefits to every segment of society in a 

‘justifiable manner’ while ‘promoting investments 

on infrastructure based on commercial and 

economic returns’ and creating ‘equitable access 

to such infrastructure development to enable 

people to engage in gainful economic activities’ 

(Mahinda Chinthana, 2010).  Achieving this goal 

ending after three decades of civil war, the 

country has begun to initiate and implement 

several mega development projects for enhancing 

the infrastructure facilities of the country. Since 

2009 to date, Southern Transport Development 

Project, Colombo- Katunayake Express Way ,  

Hambantota International Harbour, The Maththala 

Rajapaksha International Airport are some of them 

contributed to economic development trajectory 

in Sri  Lanka.  

However, among many other positive outcomes, 

the adverse impacts of these are infringed 

individual’s human rights, substantive freedoms 

and economic vulnerability and exclusion of them 

from a meaningful participation of social and 

cultural sphere of the development (Vindya, 2013). 

It is imperative that prevailing socio economic 

inequalities and fragmentation as a result of mega 

development projects. But, it is possible to 

reconcile economic and social development with 

realisation of individual and collective rights and 

freedoms. The solution for that is conceptualised 

‘human development’ to broadened individual’s 

opportunities to participate and getting benefits 

from the development process. 

In this backdrop, the paper advocates for 

reviewing the possibility of adopting 

‘Proportionality Test’ as  a balancing tool between 

development needs and individual rights . The test 

means that, in a situation where public interest 

exists and individual rights are at a risk in the 

sometime the benefit that they gain from this 

development should be proportionate to violating 

rights. He Ultimately, the paper attempts to justify 

that if there is a possibility of adopting the 

‘Proportionality Test’ in such situations , it paves 

the right path to established a Human Rights 

Based Approach (HRBA) to development.  

II. RECENT DEVELOPMENT PROJECTS AND ITS 

IMPACTS ON SRI LANKA 

To offer a brief definition, mega development 

projects are ventures that are enormous in scale, 

technically complex and that require extremely 

high investments. This type of projects tends to 

attract significant public attention and political 

interest on account of the massive impacts they 

have, both directly and indirectly, on society, the 

environment and public and private spending.   

Concerning mega development projects in Sri 

Lanka, Mahaweli Development Programme was 

the first expanded programme. It gained the 

benefits of new settlements, hydropower 

generation and provides employment. In addition, 

it helped to control flood water, development of 

agriculture based products and industries. Under 

the project, it was aimed to   complete the 

Victoria, Kotmale Randenigala and Rantambe 

Dams and four principle trans basins diversions 

with a short period of time. 

However, these areas were enriched with fruits, 

mixed crops and Cocoa and were destroyed due to 

the project. It was because the absence of the 

study on the cost of biological resources. Many 

people who migrated to project areas had to live 

in under developed areas with serious threat to 

their health and wellbeing with the less availability 

of drinking water, hospitals and roads. Another 

adverse impact was that famers were not getting 

an opportunity to adopt their traditional 

knowledge based methods for cultivating. 

Recently, Southern Transport Development Project 

and Colombo Katunayaka Expressway Project had 

initiated a public discourse. These two projects 

were aimed to provide a fast transport link in the 

country. In addition, there were long-term 

objectives such as the promotion of tourism 

especially through the project of Colombo 

Katunayake Expressway.  

(a) Violation of Individual’s Rights Through 

Mega Development Projects 

It is no debate that expansion of infrastructure 

facilities is a core of development process in the 

country. The major issue is that development 

driven induced displacement. Impacts of 

displacement were multifaceted and it is not only 

about physical displacement and it connects with 

economic vulnerability due to loss their livelihood.  

Further, it leads to create a threat of food security, 

resulting from loss of lands. Lack of access to their 

community   due to highway has become another 

issue and in the process of relocation it is not 

addressed. It was affected by their social 

integration process due to separate their villages. 
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Therefore, it is highlighted that, economic 

vulnerability due to the disruption of their 

livelihoods, social disintegration and 

environmental degradation also be considered. In 

this scenario, it is necessary to address 

physiological stress of people it is because 

compulsory land acquisition loss their lands. 

Making aware and assisted to affected people on 

available redress of grievances and granting 

adequate compensation are important similarly. 

The underpin concept should be the duty bearers 

meet their obligations to right holders.  With 

regard to ensuring this concept, the people who 

affected by development projects are fully 

compensated, successfully resettled and re-

established and standard of living improved. 

A case in point is the Southern expressway which 

led to one of the many judgements in recent years 

where the court stressed certain cautionary 

principles regarding the manner in which 

development ought to take place vis a vis the 

rights of people who are affected (Mundy vs CEA 

and Others, SCM 20/1/2004 per judgement of 

Mark Fernando) . 

‘if individuals or a community must lose all or part 

of their land, means of livelihood, or social support 

systems, so that a project might proceed, they will 

be compensated and assisted through 

replacement of land, housing, infrastructure, 

resources, income sources, and services, in cash or 

kind, so that their economic and social 

circumstances will be at least resorted to the pre-

projected level’ (Operational Manual, Involuntary 

Resettlement, ADB, P.2) 

 

III. PROPORTIONALITY TEST AS A BALANCING TOOL 

BETWEEN DEVELOPMENT NEEDS AND INDIVIDUAL 

RIGHTS 

(a) Definition of the Principle in 

Administrative Law 

Proportionality is based upon the premise that ‘a 

public authority may not impose obligations on a 

citizen except to the extent to which they are 

strictly necessary in the public interest to attain 

the purpose of the measure’ (Jowell, 1996). The 

classical definition of proportionality has been 

given by Lord Diplock who has stated ‘you must 

not use a steam hammer to crack a nut if a nut 

cracker would do’ (R. vs. Goldsmith). Before this 

definition, there was a discussion about this 

principle in several cases. In the case of GCHQ
 

(1985 AC 374), Lord Diplock has stated that at 

some future date the principle of proportionality 

might be adopted as a ground of review in English 

Administrative Law. While Millet J described the 

principle as ‘a novel and dangerous doctrine’ 

(Allied Dunber Case), Jowell and Lester counter 

argued that proportionality is ‘neither novel nor 

dangerous’ (Jowell, 1988). 

However, the greatest advantage of 

proportionality as a tool of judicial review is its 

ability to provide the objective criteria for analysis. 

It is evident from the following test introduced by 

Craig and Burcaa (Craig & Burcaa, 1998). 

i. Whether, the disputed measure is the 

least restrictive in the applicable 

circumstances; 

ii. Whether there is a correspondence 

between the importance attached to a 

particular aim and the means adopted to 

achieve it and whether such means are 

necessary for its achievement; 

iii. Whether the impugned act is suitable and 

necessary for the achievement of its 

objective and whether it does not impose 

excessive burdens upon the individual; 

iv. Whether there is any balance between 

the costs and benefits of the measure 

under challenge 

In addition, there are three elements in this 

formulation which are; 

i. State measures concerned must be 

suitable for the purpose of facilitating or 

achieving the pursued objectives. 

ii. The suitable measures must also be 

necessary, in the sense that the authority 

concerned has no other mechanism at its 

disposal. Thus, it is not the method used 

which has to be necessary, but “the 

excessive restriction of freedom involved 

in the choice of method”. 

iii. The measure concerned may not be 

disproportionate to the restrictions which 

it involves. The principle of 

proportionality has been characterized as 

“the most important general legal 

principle in the common market law” 

(Ellis, 1999). 
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These criteria of proportionality reflect that many 

scholars have tried to provide indicators to 

measure the balance between administrative 

means and ends rather than to define the concept. 

(b) History of the principle under the English 

law 

It is fair to say that the decision of the ECHR in 

Lusting-Prean (1999 ECHR 71) softened up the 

English courts for proportionality. However in 

contrast there is a suggestion that the principle 

being adopted in English law might goes back to 

1985 when Lord Diplock raised the possibility 

directly. In Council of Civil Services vs. Minister of 

State for the Civil Service (1985 AC 374) he 

acknowledged this principle as a further ground 

for judicial review of administrative action. The 

other grounds were Illegality, Irrationality and 

Procedural Impropriety. 

When examining earlier decisions it is evident that 

the English courts relied on the concept of 

Proportionality from time to time without making 

any specific reference to the principle itself. In 

cases such as Rex vs. Barnesly ex parte Hook (1976 

1 WLR 1052), R vs. Secretary of state for the Home 

Department ex. parte Benwell
 
(1984 1 CR 723) this 

principle was used. However, in the case of ex 

parte Brind
 

( 1991 1 AC 696) the court was 

reluctant to adopt the doctrine. Though this case 

shows the unwillingness of the judiciary to 

incorporate this, the House of Lords to adopt this 

doctrine as a ground for judicial review, in some 

cases judicial attitude was positive towards the 

doctrine (Wheeler vs. Leicester City Council). 

When scholars like Millet J criticized the doctrine 

as a novel and dangerous concept, Jeffery Jowell 

and Anthony Lester strongly defended these 

arguments by saying ‘proportionality is neither 

novel nor dangerous’( Jowell, 1988).It is worth 

reading the following evaluation of the concept by 

them. 

The use of proportionality under so 

many different labels and in so many 

different contexts in English Law 

demonstrates its general acceptance as 

a general principle of law. Like all 

grounds of judicial review it cannot be 

mechanically applied. Its application 

requires judgment in the light of the 

circumstances of the particular case. 

However, its application would affirm 

an important principle of justice by 

which all administrative action should 

be expected to be judged: that the 

decision maker must exercise a proper 

sense of proportion in making a 

decision, and that individuals affected 

by decisions should not be required to 

bear a burden that is unnecessary or 

disproportionate to the ends being 

pursued ( Jowell, 1988). 

However this confusing situation was resolved 

after the enactment of Human Rights Act (HRA) in 

1998.HRA requires the Proportionality Principle to 

be taken into account when a court or tribunal 

gives a judgment or decision. 

In this background it is argued that the principle is 

only applicable strictly in cases related to the 

convention rights. This issue has been addressed in 

chapter III which is on the development of the 

concept under the English and Sri Lankan law. 

(c) Theoretical justification to adopt the 

principle of proportionality in Sri Lanka 

In the Sri Lankan context, the introduction of the 

Second Republican Constitution in 1978 gave birth 

to a new principle, namely constitutionalism. ‘One 

of the most salient features of constitutionalism is 

that it describes and prescribes both the source 

and the limits of government power’ (Hamilton, 

1931). Both aspects of the rule of law (everything 

must be done according to the law and equality 

before the law) have been enshrined in the 

constitution. But the only exception to this rule is 

the immunity given to the executive president of 

the state by constitution (Art. 35, Constitution of 

1978, Sri Lanka).Interestingly, in present scenario, 

this immunity was subjected to judicial review( 

Senarath vs. Kumaratunga). 

When comparing this with the Sri Lankan context, 

having a written constitution helps in laying down 

the writ jurisdiction and fundamental right 

jurisdiction as two separate grounds. Therefore, 

one may argue that there is no necessity to 

protect fundamental rights through writs. This is 

not a valid argument. When we compare it with 

India and USA, or for that matter the present UK 

scenario, the writ jurisdiction is made use of 

enforcing fundamental rights. The complicated 

situation in Sri Lanka is that it creates difficulties 

for litigants to choose one or the other forum to 

obtain redress and vindicate their rights due to 

two jurisdictions. 
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However regarding the developments of 

Administrative Law, even in Sri Lanka it is a trend 

that courts try to follow a right based approach. 

The UK got the HR Act in 1998; but Sri Lanka got 

enforceable FR in 1978. Secondly, the SL position is 

that the doctrine of Sovereignty of Parliament is 

not part of the Constitutional Jurisprudence of the 

country; Sovereignty is with the People-Parliament 

enjoys the power to exercise one aspect of 

People’s Sovereignty, viz., the legislative power. So 

there is no conflict with regard to implementing 

the Rule of Law. Examining this situation, it can be 

argued that there is a room to adopt the doctrine 

of proportionality to ensure citizen’s rights and 

secure the balance between administrative 

objectives and affected rights of people. 

(d) Applicability of the principle of 

proportionality under the Sri Lankan law 

The doctrine of proportionality has used 

prominently in several judicial pronouncements 

from time to time. However, there is no 

consistency is adopting the doctrine and those 

judgments too lack an analysis of the scope of the 

doctrine.  The case of Premarathne vs. U.G.C (1993 

3 SLR 395) has referred the idea of proportionality 

pointing out the relationship between offence and 

punishment. Here, the problem was an expulsion 

of a student from The University of Ruhuna. The 

petitioner had made a declaration that she had 

not been previously registered to follow a course 

of study in any other University .This declaration 

had been proved to be false. Referring the case R 

v. Barnsley ex. p. Hook court stated that if any 

action or measure is considered to do more harm 

than good in reaching a given objective it is liable 

to be set aside for the court has to consider 

whether ends justify the means. The opinion of 

Justice Gunawaradana demonstrated a use of the 

idea of proportionality. As per him, ‘Thine eye shall 

not pity: but life shall go for life, eye for eye, tooth 

for tooth, hand for hand, foot for foot - does not 

represent the perfect system of justice, a perfect 

system of punishment is based on neither the 

reattribute nor the deterrent principle excluding 

but is the result of a compromise between them’ 

(Premarathne vs. UGC) 

The same notion of the doctrine has been followed 

by the case of Caldera vs. University of Peradeniya 

(CA Writs 572/2004) Justice Sri Skandarajah, took 

the view that in the circumstances of the case, the 

punishment of a three year suspension of 

studentship is too long a period and it will affect 

his further studies .Moreover, he stated 

‘considering these factors and gravity of offence, 

this court is of the view that one year suspension is 

appropriate in the given circumstances.’ 

In the case Premawathie vs. Fowzie( 1998 2 SLR 

373) Fernando J made a reference that the 

punishment is grossly disproportionate. The 

petitioner who was a telephone operator in the 

Ministry of Health was interdicted and charged 

with several acts of misconduct. The inquiring 

officer exonerated her of all the serious charges. 

However, on the Director General of Health 

Services held without adducing any reason, that all 

the charges had been proved and dismissed her 

from service. Finally court held that “there is no 

doubt that the petitioner's fundamental right to 

the equal protection of the law has been infringed 

by the Public Service Commission by reason of an 

arbitrary, unreasonable and grossly 

disproportionate punishment….” 

Niedra Fernando vs. Ceylon Tourist Board and 

Others (2002 2 SLR 69) Again Gunawardana J 

adopted the doctrine. In terms of his own words,  

…there has been and remains some 

uncertainty as to the extent to which the 

notion of "proportionality" may or should 

be considered to be a ground of review. 

It is a regularly used tool of legal 

reasoning in the European Court of 

Justice. In essence the doctrine of 

proportionality provides that a Court of 

review may intervene if it considers that 

harms attendant upon a particular 

exercise of power are disproportionate to 

the benefits sought to be achieved. The 

petitioner had not committed any serious 

act of misconduct adumbrated in the 

schedule to the rules (discipline) framed 

under the Ceylon Tourist Board Act. In 

fact, it is extremely doubtful whether she 

had committed any act of misconduct, 

identified or described in the rules, at all. 

The idea of proportionality is, I think, 

embedded or ingrained in those 

memorable lines in which Bassanio made 

the plea to Portia: "wrest once the law to 

your authority, to do a great right, do a 

little wrong. And curb this cruel devil of 

his will . . ." (Merchant of Venice). The 

impression is irresistible that the 

petitioner had been punished for a 
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strongly worded letter written by 

somebody else to whom she had 

confided. (Niedra Fernado vs. Ceylon 

Tourist Borad) 

Another important case in this regard, Abeysekara 

vs. Competent Authority ( 2000 1 SLR 314) 

Amarasinghe J stated the restrictions imposed 

were not disproportionate to the legitimate aim of 

the regulations, namely the furtherance of the 

interest of national security in terms of Article 

15(7).The petitioner challenged the legality of 

certain regulations which sought to impose 

censorship of the transmission of sensitive military 

information and she challenged that her freedom 

of expression which was guaranteed under Art. 

14(1) (a) of the constitution was infringed by this 

regulation. But, unanimously dismissing the 

petition, courts held that ‘The courts generally 

have the power to strike down over-broad 

administrative censorship on communication. 

Restrictions on freedom of speech and expression 

must be predicated on a legitimate aim and 

proportional to the purpose for which the 

restriction is made. However, the restrictions 

imposed by the Public Security Ordinance Order 

were not disproportionate to the legitimate aim of 

the regulation, which is the furtherance of the 

interests of national security within the meaning 

of Article 15(7) of the Constitution. The restrictions 

corresponded to the pressing national security and 

social needs which when juxtaposed with the 

complaint far outweigh the petitioner's 

fundamental right guaranteed by Article 14 (1) (a) 

of the Constitution of Sri Lanka’ ( Abeysekera vs. 

Competent Authority). 

Recent development of the judiciary is 

N.V.Gunarathe vs. Sri Lanka Land Reclamation and 

Development Corporation and Others 
 
(CA Writs 

412/07) .In this case, the petitioner an engineer, 

who worked as a general manager of Sri Lanka 

Land Reclamation and Development Corporation, 

had been sent a letter on his compulsory 

retirement. The main issue was a deed of transfer 

being executed without prior approval where the 

petitioner had placed his signature on same. Case 

was argued based on several principles and two of 

them are compulsory retirement of petitioner was 

unreasonable and arbitrary and it offends to the 

principle of proportionality. 

Justice Anil Gunarathne accepted the applicability 

of the doctrine and cited ‘the Petitioner's 

submission on proportionality is a recognized 

Principle in Administrative Law. I have no 

hesitation with the development of law in this 

direction, to apply the doctrine of proportionality 

to the facts of this case. I am in full agreement 

with the submissions of learned President's 

Counsel for the petitioner regarding applicability 

of the above principle’ (  N. V. Gunarathne vs. Land 

Reclamation and Development Corporation) 

The above discussed cases reveal the fact that Sri 

Lankan court does not use the doctrine of 

proportionality as a separate ground for judicial 

review. Due to Fundamental Right jurisdiction and 

well established ground of unreasonableness, 

proportionality inquiry has been used to decide 

the decision was reasonable or not (Felix, 2006). 

Therefore, it is hardly to see the analysis of the 

applicability and scope of the principle within the 

context of controlling discretionary power.  

(e) Analysis of constitutional foundation 

under the Sri Lankan law 

‘Judicial review is a great weapon in the hands of 

the judges; but the judges most observe the 

constitutional limits set by our parliamentary 

system on their exercise of this beneficent 

power’(R vs. Nottinghamshire Counti Council) 

Judicial review of administrative action in Sri Lanka 

has moved towards a rights based approach. But 

the significant feature is that there are two 

separate jurisdictions for judicial review of 

administrative action (Art.140 & 154(p) 4 (b) of the 

Constitution). Due to this reason, judges have 

discretion to select any jurisdiction depending on 

the circumstances. However, many of the recently 

decided cases of Sri Lanka have shown the 

willingness of the superior courts to expand the 

scope of the control of administrative action to 

areas of fundamental rights. 

There are many reasons for this. One reason is 

that under the fundamental rights jurisdiction and 

article 12(1), the judge can uphold the principle of 

rule of law via equality before the law. It is an 

essential feature of good and fair administration. 

Even since 1978 Sri Lankan judges have followed 

traditional theories of interpretation and not 

progressive theories like the purposive theory or 

the judicial free theory. In such a context, their 

role is very limited to the plain meaning of words 

of the Constitution. But Constitutional 
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interpretation should reflect the objectives of the 

constitution. 

Furthermore, according to the article 3 of the 

Constitution, “in the republic of Sri Lanka 

sovereignty is in the people and is inalienable. 

Sovereignty includes the powers of government, 

fundamental rights and franchise. Article 4(d) of 

the constitution also states that  ‘ the fundamental 

rights which are by the Constitution declared and 

recognized shall be respected, secured and 

advanced by all the organs of government, and 

shall not be abridged, restricted or denied, save in 

the manner and to the extent hereinafter 

provided.’ 

To fulfil these objectives a fundamental rights 

chapter has been included in chapter III and a 

remedy is given via article 126.But article 126 (3) 

of the constitution stipulates that: 

Where in the course of hearing in the Court 

of Appeal into an application for orders in 

the nature of a writ of habeas corpus, 

certiorari, prohibition, procedendo, 

mandamus or quo warranto, it appears to 

such Court that there is prima facie 

evidence of an infringement or imminent 

infringement of the provisions of Chapter 

III or Chapter IV by a party to such 

application, such Court shall forthwith 

refer such matter for determination by the 

Supreme Court. 

Article 126 (4) of the constitution provides that: 

‘The Supreme Court shall have power to grant 

such relief or make such directions as it may deem 

just and equitable in the circumstance in respect 

of any petition or reference referred to in 

paragraphs (2) and (3) of this Article or refer the 

matter back to the Court of Appeal if in its opinion 

there is no infringement of a fundament right or 

language right.’ 

In terms of this provision judges see this as an 

obstacle to upheld fundamental rights through 

writs. Therefore, here we are not accommodated 

to cross fertilization of these two jurisdictions. 

In my opinion, when reading article 3, 4(d) and 140 

with proviso of the Constitution there is no 

limitation to expand the doctrine of 

proportionality as a ground of judicial review 

because constitutional provision of article 140 has 

granted the full power and authority to the Court 

of Appeal to issue writs ‘according to law’. Not 

only has that, the directive principles of the 

constitution facilitated this argument also. 

Specially Article 27 (4) which speaks of obligation 

of a state to broaden the democratic structure of 

the government and democratic rights of people. 

In the CPA vs. Dayananda Dissanayake(2003 1SLR 

277) used this Article 27(4) to interpret a statute. 

A fundamental right jurisdiction does not reduce 

the scope of writ jurisdiction because it is very 

wide. ‘The standing rules applicable to applications 

for prerogative writs have to be considered in the 

light of the developments taking place in this 

sphere of relevant law’ (Jayathilake vs. Jeewan 

Kumarathunga). The problem is that judges try to 

keep this difference. Functionally, Administrative 

Law in UK has developed and if the private sector 

also exercises their power in the nature of public 

act, they should also subject to judicial review. 

Even in the Sri Lankan case of Harjani vs. Indian 

Overseas Bank( 2004 BASL Reports) Justice Saleem 

Marsoof has granted a certiorari to review a 

resolution passed by an overseas private bank. 

If judges can move on to this attitude it can be 

argued that it would enhance the access to justice 

of citizens since in writ jurisdiction there is no time 

bar and locus standi is very wide (up to now Locus 

Standi on FR has expanded through PIL). But under 

Article 140 “sufficient interest” is enough to come 

before the court to seek a remedy in the nature of 

a writ (Premadasa vs. Wijewardena & others). It is 

agreed that traditional ultra vires has undergone 

many difficulties .But the principle of 

proportionality has created a significant arena to 

include many developments under its shade. So, 

under the present constitutional provisions 

discussed above can be interpreted in a creative 

manner to uphold the principle of good 

administration. In this context, the modern 

extended doctrine of ultra vires can be considered 

as a ground for judicial control in administrative 

actions. 

(f)   Analysis of case law under the Sri Lankan 

law 

The Wednesbury standard was a well-established 

ground of review and contributed towards being a 

key component of arbitrary action and engaging 

an equality claim in Sri Lanka (Felix, 2006) Cases of 

Gunarathne vs. Commissioner of Election (1987 2 

SLR 165), Karunathilake vs. De Silva (2003 1 SLR 

35) and Thiranagama vs. Commissioner of Labour 
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(2003 1 SLR 238) are based on the ground of 

unreasonableness. Those three cases have been 

discussed in the context of article 12 (1). 

Regarding the principle of proportionality, chapter 

03 discussed that many cases used the term to 

pointing out balance between the offence and 

punishment. Accordingly, a very restrictive version 

of proportionality is applied in the area of 

punishments imposed by administrative 

authorities.  Both Premarathne and Caldera cases 

were dealt with the same notion. When assessing 

the cases discussed in the above chapter, it is 

interesting to see that Gunawardana J, used this 

principle in two cases. However, there is no 

consistency of using the principle. 

In the case Fernando vs. Ceylon Tourist Board has 

applied the principle in the context of the 

punishment of dismissal imposed on workmen by 

their employers have been quashed on the ground 

that the same is grossly disproportionate to the 

nature of the charges held proved against the 

workman concerned. 

Comparing with other cases, in Abeysekara vs. 

Competent Authority discussed the principle in a 

different context. Court held that restrictions were 

imposed on transmission of military sensitive 

information were not disproportionate with Art.14 

(1) of the constitution. This case is important on 

the basis that it tried to balance fundamental 

rights and statutory restrictions lying on it. On the 

other hand this was the case which tried to 

reconcile the conflict between public interest and 

individual interest. On the one hand national 

security of the country is at a risk. On the other 

hand individual’s right of freedom of expression is 

affected. Finally court sorted out the problem 

considering that the public interest is higher than 

individual rights. 

In the course of search of case law, the common 

problem that exists in our jurisdiction is lack of 

deep conceptual discussion or reasoning on 

applicability of the principle as a ground for judicial 

review. It is postulated that there is a necessity of 

cases with conceptual validity to expand the scope 

of the doctrine under Sri Lankan Administrative 

Law. 

IV. CONCLUSION 

Above discussed mega development projects have 

not effectively addressed the issue of adequate 

compensation and interim measures for assessing 

anticipated benefits of projects and cost of human 

lives due to the lack of cohesive development 

oriented policy. Therefore, there is an urge 

necessity of establishing a transparent mechanism 

with adhering to the international human rights 

standards to minimise and mitigate all forms of 

marginalisation and exclusion of poor majority due 

to development process. For filling the gap 

between these two aspects of individual rights and 

development needs, the proportionality test can 

be effectively utilised as a balancing tool. In such 

situations proportionality would be an important 

principle rather than other grounds because it can 

be used to reconcile both administrative efficacy 

and individual rights. Being a welfare state it is 

essential to provide services for the benefit of 

public. 

This fact was discussed in the case of Mundy vs. 

Central Environmental Authority (SC Minutes 

2004).But the case did not use the doctrine. 

Emphasizing the necessity of balancing public and 

individual interest, Court of Appeal cited as 

follows. 

...Courts have to balance the right to 

development: and the right to 

environmental protection. While 

development activity is necessary and 

inevitable for the sustainable 

development of a nation, unfortunately 

it impacts and affects the rights of 

private individuals, but such is the 

inevitable sad sacrifice that has to be 

made for the progress of a nation. 

Unhappily there is no public recognition 

of such sacrifice which is made for the 

benefit of the larger public interest 

which would be better served by such 

development. The Courts can only 

minimize and contain as much as 

possible the effect to such rights. 

In a situation where public interest exists and 

individual rights are at a risk at the same time, the 

benefit that they gain from this development 

should be proportionate to the violation of rights.  

Proportionality provides a method of 

achieving an optimal balance between the 

securing of collective goals and the 

protection of individual interests. 

Proportionality does not detract from the 
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fulfilment of public goals. But insist that 

public authorities pay sufficient regards to 

the interest of individuals in resolving the 

method of attaining their objectives 

(Thomas, 2000). 

Finally, it is interestingly to cite the comment 

made by Tom Hickman.  

“We are at a cross road…proportionality can either 

become (a) fig leaf…or it can become a powerful 

normative and predictive tool in public law” 

(Hickman, 2008). 
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Abstract: Female Population as a percentage of 

the total in Sri Lanka was last reported at 50.66 in 

2011.With the introduction of the open economy 

concept to the country in 1977, new means of 

earning were integrated into the (traditional) 

economic process that existed.  As a result, Sri 

Lankan females got more opportunities to enter 

into the economic process under the unskilled 

labour category especially in Middle Eastern 

Countries such as Jordan, Kuwait, Lebanon, Qatar, 

Saudi Arabia and UAE.  From 1977 to date there 

has been a gradual increase in women who leave 

the country to obtain domestic jobs in the above 

mentioned countries. Today Sri Lankan females 

migrate at a large scale as domestic workers to 

Middle Eastern Countries as well as Western 

Countries especially to European Countries making 

it the highest and most stable source of foreign 

currency inflow to the country. In 2011, the total 

foreign remittance received from migrant workers 

was increased by 25% which was 5145 million USD 

and the female migrant domestic workers should 

be appreciated for their contribution of 75% out of 

the said amount. Though it contributes to the 

economic stability of the country it also leads to 

create many social issues which seriously affect the 

Sri Lankan society. Family breakdown, increase in 

the offence of incest and increase juvenile 

delinquencies are some of the issues. More 

critically these females have to face many 

problems such as lack of social and occupational 

security, lack of recognition, wage discrimination 

and difficulties in access to justice. This could be 

considered as serious violation of their rights as 

humans and employees. The empirical data reveals 

that during the last three decades there were 

many instances reported that Sri Lankan female 

domestic workers had to undergo a wide range of 

hardships including refusal of payments, violating 

the term of employment contract, physical and 

mental abuse, sexual harassments, rape and 

torture that lead to disability or even death. Sri 

Lanka as a member State to many international 

treaties which declared standards to protect the 

civil and economic rights of the people should have 

a responsibility to adopt a strong policy, 

international agreements and national laws which 

align with the international standards to ensure 

the protection of the rights of these workers. 

Though Sri Lanka has enacted some national laws 

and adopted a policy the rights of the female 

domestic migrant workers are still violated 

massively. Therefore, the present study intends to 

critically evaluate the contemporary national laws 

and existing policy in relation to the protection of 

the rights of Sri Lankan female domestic migrant 

workers and make suggestions to strengthen the 

prevailing policy and laws. This objective will be 

achieved by testing the following hypothesis; the 

gap between the international standards and the 

national laws and the weak policy adopted by Sri 

Lanka lead to violate the rights of the female 

domestic migrant workers. Relevant information 

from books, treaties, statues, journal articles and 

websites are referred as secondary source and 

information and statistics gathered by relevant 

authorities are used as primary sources to 

complete this research.  

Keywords: national laws, international treaties, 

and rights of female domestic migrant workers   

I. INTRODUCTION 

The total foreign remittance received from 

migrant workers was rapidly increased during the 

last two decade. The female migrant domestic 

workers should be appreciated for their large 

contribution for the national economy.  However, 

female migrant domestic workers are more 

vulnerable to criminal victimization than the other 

(skilled labour or professional) migrant workers. 

This vulnerability leads to an increase of the 

criminal victimization against them day by day. 

Physical and mental abuse, sexual harassment, 

rape and physical torture that lead to disability or 

even death are common criminal offences which 

committed against them by their foreign 
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employers. Religious and racial discrimination, lack 

of freedom of movement, association and 

expression, social stigma and unequal economic 

treatment are some other victimization they have 

to face during period of their employment. All 

these victimizations are amount to the serious 

violation of their rights as human beings. In some 

instances, these females also commit crimes due 

to their vulnerable situations. The applied legal 

proceedings in the host countries against those 

cases are also highly debated. Therefore, 

protection of female domestic migrant workers 

especially their rights and a review of the role of 

law is utmost importance in this regards.    

Efforts were taken by the international community 

to provide human rights protections to migrant 

workers all over the world by introducing many 

international conventions. These conventions 

cover the large number of females who migrate 

for work especially for domestic work and their 

families too. Sri Lanka is a member State who 

ratified almost all such instruments and also 

enacted several national laws to protect these 

people who largely contribute to the economy of 

the country.    

In such a scenario, the empirical evidence reveals 

that female domestic migrant workers who fall 

into the category of either unskilled or low skilled 

are subject to a high level of violation of human 

rights including labour rights and sexual 

harassment, abuse and torture at their work 

places. Therefore, the present study intends to 

critically evaluate the contemporary national laws 

and existing policy in relation to the protection of 

the rights of Sri Lankan female domestic migrant 

workers and make suggestions to strengthen the 

prevailing policy and laws. This study will carry a 

discussion on relevant international conventions 

too. The aforesaid objective of this  research will 

be achieved by testing the following hypothesis; 

the gap between the international standards and 

the national laws and the weak policy adopted by 

Sri Lanka lead to violate the rights of the female 

domestic migrant workers.  

The paper consists of four main parts to analyze 

the said issues. The first part deals with the 

scenario of Sri Lankan females in labour migration 

which consists of more emphasis on the statistics 

of temporary departure of females in Sri Lanka for 

domestic work to Middle-East Countries, reasons 

for such migrations and the problems faced by 

these females. Then the discussion moves to a 

review of the International Standers with regard to 

the protection of the women domestic migrant 

workers. The third part is a critical analysis of the 

National Laws which carries the main findings of 

the study. The final part concludes the paper with 

the suggested legal remedies as one solution for 

this problem.    

II. FEMALE LABOUR MIGRATION IN SRI  

LANKAN CONTEXT 

Migration is the movement of people form one 

place to another, in order to find work or better 

living conditions. It is estimated that 

approximately 215 million of people of the global 

population migrate today from one country to 

another for various reasons including education, 

seeking asylum, business and employment 

etc..With the introduction of open economy in 

1977, people of Sri Lanka also found new 

pathways of earning money making unskilled or 

low skilled domestic employment in foreign 

countries as the most accessible one.  

Today, foreign employment is a stable foreign 

currency inflow to Sri Lanka. According to the 

statistics of the Central Bank, Sri Lanka’s 

remittances were US $ 5.2 Billion in 2011 and 

increased to US $ 6 Billion in the first half of 2012. 

It formed 8.2% of the GDP. These figures were 

expected to be further increased in 2013 which 

was succeeded. Annually, Sri Lanka sends 265,000 

migrant workers approximately (out of 20 million 

population) to Middle East, European Union 

Countries, Western Europe, Far East Asia 

Countries, North and Central America, Australia 

and New Zealand, South East Asian Countries and 

South Asian Countries for various employments 

but mostly domestic workers.  This is 17% of the 

workforce of Sri Lanka which supports to earn over 

35% of the country’s foreign exchange.  

 Beginning of 1980s, many females from poor and 

low income class started to migrate temporary to 

foreign countries with the expectation of a good 

salary to over come their poverty and working in 

dignified condition as domestic workers. 

Therefore, it is pertinent to discuss the definition 

of domestic work and domestic worker. Work 

performed-in for household/s means domestic 

work and any person engaged in domestic work 

within an employment relationship called 

domestic worker. According to the statistics 
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published by the Ministry of Foreign Employment 

in Sri Lanka, most departures for foreign 

employment consist of female domestic workers 

or in other words housemaids. From 1996 to 2005, 

except in 1999 and 2003, it was more than 50% of 

the total departure for foreign employment.  From 

2006 to-date the percentage of domestic migrant 

workers is between 40% and 49% out of the total 

foreign employment. In the year 2011 the 

percentage was significantly decreased and it was 

36%.  From 1996 to-date, out of total female 

migrants 90% consists of domestic workers 

(housemaids) and many of them are employed in 

Middle-East Countries.  

The increase in female migration for employment 

especially as domestic workers attribute to many 

negative issues. They are vulnerable for high risk 

level of labour exploitation, sexual harassment and 

abuse, rape, torture which leads to disability or 

loss of their lives. They have to face various forms 

of unexpected hardships after their arrival in the 

country of employment including unpaid wages. 

Many female domestic workers are mothers who 

have at least one child. These children are also 

vulnerable for various forms of violence inside or 

out side the home. One of the findings of a 

research carried out by the author last year, titled 

‘Violence against Children and Ensuring the Justice 

for Child Victims through Human Rights and Penal 

Laws Perspectives: Sri Lankan Experience’ was that 

female migration for foreign employment 

(especially domestic work in Middle East 

countries) attributes to the increase of the rate of 

juvenile delinquency.  

With all these problems still the rate of women 

labour migration is relatively high. Females are 

seeking opportunities in foreign labour market to 

achieving a few goals such as up lift the living 

condition of the family including their children’s 

education or siblings’ education and overcome 

social problems hindrance.       

III. GLOBAL CONCERNS AND INTERNATIONAL  

HUMAN RIGHTS LAW 

As said earlier, female domestic migrant workers 

are vulnerable for various forms of abuse which 

could be correctly considered as human rights 

violations. Therefore, they are also entitled to a 

complete protection from those abuses under 

human rights law. Mainly the issues relating to 

migrant domestic workers are occurred between 

the individuals in two countries. (between an 

employment agency company  or employer and 

the employee). The specific nature of these abuses 

necessarily calls for inventions of international law 

especially the international human rights law in 

considering the redress for those victims. 

Although, international human rights law provides 

a wide range of standards to protect human rights 

of the people, by these standards alone, hard to 

address and cover the all aspects of abusive 

experiences that are faced by female domestic 

migrant workers. However, there are some core 

principles such as non-discrimination, and equal 

protection of the law, adopted by the international 

human right law through the international 

instruments compel the members States to enact 

national laws to provide a legal protection to these 

women. The International Covenant on Civil and 

Political rights (ICCPR), International Covenant on 

Economic, Social and Cultural Rights (ICESCR), 

Convention on the Elimination of All Forms of 

Racial Discrimination (CERD), Convention on the 

Elimination of All Forms of Discrimination against 

Women (CEDAW) and International Convention on 

the protection of the rights of All Migrant Workers 

and Members of their Families (MWC) are 

significantly relevant. Among these international 

instruments Migrant Workers Convention is the 

most noteworthy effort provides explicit and 

extensive human right protection to migrant 

workers all over the world.         

Since, the majority of the violence/abusive 

activities that are faced by the female domestic 

migrant are committed by the non-State actors 

such as employers and recruitment agencies, it is 

important to acknowledge and discuss (briefly) the 

ways in which the human rights framework has 

evolved to respond to abuse that are committed 

by individuals/private entities other than State. 

First, human rights treaty law was never designed 

with the sole objective of preventing abusive 

activities committed by the State.  Those 

instruments were introduced affirmative duties of 

the State to ensure the basic (subsistence) rights 

of the people such as right to food, shelter, health, 

economy and education (e.g. standards in ICESCR). 

Second, those treaties included affirmative duties 

of the State in the private sphere against the 

violence/abusive activities committed by 

individuals against women under domestic 

violence (e.g. standards in CEDAW). The next 

question arises whether a particular State is bound 
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to protect the rights which are guaranteed and 

secured by the international conventions with 

regard to non-citizens including (female domestic) 

migrant workers. The basic human right norms 

which are enshrined in the conventions are equally 

applicable to any human being, irrespective to the 

ratification of the treaty or enabling domestic 

statue in a particular country or their status (e.g. 

standards ICCPR). Therefore, it may argue that the 

international treaty law norms and standards 

should be extended to protect any human being 

including non-citizens (migrant workers) anytime 

irrespective to their status.    

In a close scrutiny, it is demonstrated that the 

international standards which adopted the core 

principles of non-discrimination (definition for 

discrimination – CERD and CEDAW) and equal 

protection before the law  do not draw any 

distinction between men and women (Articles 3 

ICCPR, Article 3 ICESCR, Article 1& 3 CEDAW) as 

well as citizens and non citizens (Article 2 ICCPR, 

Article 2(3) ICESCR, Articles 1(2&3) CERD - Zaid Ban 

Ahmed Habassi vs. Denmark  CERD 

Communication 10/1997) or domestic workers and 

skilled labour/professionals (Article 2 ICCPR, ).  

More significantly MWC explicitly includes non-

discrimination and equal protection standards into 

the convention to protect migrant workers that 

are extended to the protection of the female 

domestic migrant workers.  

Further to the above said standards, there are 

several other significant protective standards in 

international treaty law provide the protection 

against exploitative terms of work and 

employment contracts for female domestic 

migrant workers including equal rights in 

employment (Article 11 (1) CEDAW), fair wages 

(Articles 7(a) & 2 ICESCR), reasonable hours of 

work and working conditions (Article 5 (e) (i) 

CERD), rest, holidays with pay, and remuneration 

for public holidays etc… (Article 7(d) ICESCR, 

Article 25 CMW)).  

International Labour organization (ILO) treaties 

also guaranteed many protections for migrant 

workers including female domestic migrant 

workers pertinent to employment contract, wages, 

and terms of work, reasonable working conditions, 

and holidays with pay. Some of them are: 

Migration for Employment Convention –Revised 

97 of 1949, Minimum Wage Fixing Convention 131 

of 1970, Protection of Wages Convention 95 of 

1949, Recommendation 100 on the Protection of 

Migrant Workers (Underdeveloped 1955) and 

Protection of Wages Recommendation (Nno.85 of 

1949).  

Increase number and the brutality of violent 

activities pushes the States either to ratify the 

International Conventions especially CMW or 

enact national laws align with the standards 

guaranteed by the Convention.     

IV. EVALUATION OF THE NATIONAL FRAME 

WORK 

Sri Lanka has ratified the CMW in 1995 and also 

she has ratified all (8) fundamental Conventions, 

two Governance Conventions (this is out of four) 

and thirty Technical Conventions (this is out of 

177) of the ILO. Out of forty Conventions ratified 

by Sri Lanka, of which thirty-one are in force, nine 

Conventions have been denounced later. Sri Lanka 

has endorsed the ILO Multilateral Framework on 

Labour Migration. Further, Sri Lanka is a member 

State to the international treaties mentioned in 

the previous chapter of this paper.  

 

Prior to 1980 administration of labour migration 

was governed by the Fee Charging Employment 

Act No. 37 of 1956. The Act empowered the 

Commissioner of Labour to supervise the agencies 

involved in recruitment of workers for local and 

foreign employment. In 1980, a new statute, the 

Foreign Employment Agency Act No. 32 was 

enacted to govern the rising needs of the foreign 

employment industry in the face of stable and 

better flow of Sri Lankans for foreign employment. 

This Act was repealed by the Sri Lanka Bureau of 

Foreign   Employment Act No. 21 of 1985.  The Sri 

Lanka Bureau of Foreign Employment (SLBFE) 

(Section 3, Part I of the Act), the main regulatory 

body for labour migration was established under 

this Act with a long term objectives and 

responsibilities to develop and manage the entire 

industry. Currently, Sri Lanka Bureau of Foreign 

Employment Act No. 21 of 1985 is the main 

legislative enactment passed by the Parliament to 

govern this sector. In 1994 (Act No 4 of 1994) and 

2009 (Act No 56 of 2009) amendments were 

introduced to the Act. The Association of Licensed 

Foreign Employment Agencies (ALEFA) was 

established (section 54, Part VIII of the Act) to 

regulate foreign employment agencies which are 

registered with the Association, ensuring and 

enforcing best ethical practices for foreign 
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employment trade by strict disciplinary control. Sri 

Lanka Foreign Employment agency established 

under the Companies Act is only State owned 

agency, a subsidiary of Sri Lanka Bureau of Foreign 

Employment recruit people in foreign 

employment.   

Apart from section 15 (m) of the Act which says 

that ‘undertake the welfare and protection of Sri 

Lankan employed out side Sri Lanka as one of the 

objectives of SLBFE’ there is no single provision 

contains the main Act or the Amendments to 

stipulate the rights which are guaranteed by the 

international instruments especially the CMW and 

ILO Conventions or remedies for the violation of 

their rights. This could be identified as 

fundamental weakness of the Act.  New laws 

should be introduced to protect the human and 

labour rights of migrant workers including female 

domestic migrant workers throughout the process 

of migration from the country of origin to hosting 

country.   

Part IV of the Act sets out legal provisions to 

prevent carry on a business of a foreign 

employment without a license issued under the 

Act. Prior to 2009 every licensee should become a 

member of ALFEA, registering with ALFEA (section 

54 (3) – part VIII of the Act) established under 

section 54 (1) of the Act.  According to the 

Amendment introduced in 2009 (section 8 of Act 

No. 56 of 2009), it is not compulsory. The new 

Amendment creates an unhealthy situation in the 

industry especially in maintaining the ethics and 

disciplinary control of the foreign employment 

recruiting agencies.  Neither the Act nor the 

Amendments have single provision to include the 

sub agents who directly deal with these women 

and the agencies, which is another demerit of the 

Act. 

Trafficking is one of the related issues of labour 

migration which is adversely effect on female 

domestic migrant workers. Although 1985 Act or 

its Amendments did not pay any attention on this 

issue, the Convention on Preventing and 

Combating Trafficking in Women and Children for 

Prostitution Act No. 30 of 2005 passed by the 

Parliament to address the issue directly within the 

country as well as to  give effect to the provisions 

of SAARC Convention. Under the Act, trafficking is 

recognized as a heinous crime corresponded with 

severe punishments. The law relating to 

extradition has been enhanced by this Act.  

Nevertheless, none of the legislation sets out a 

single provision relating to rehabilitation of the 

women who faced for the abusive/violent 

activities by their employers.    

In this background the National Labour Migration 

Policy was developed in 2008 by the State which is 

a pioneering initiative taken in the South Asian 

Region with regard to the protection and 

promotion of the welfare of migrant workers and 

their families. The policy is developed in three 

sections. In other words the policy is developed to 

achieve three main goals namely; good 

governance and regulation, protecting and 

empowering migrant workers and migration and 

development in the labour migration industry.   

 

Signing Bilateral Agreements with hosting 

countries (with Qatar signed in 2008 with Kuwait 

signed in 2012 and with Oman to be signed 

shortly), signing Memorandum of Understanding 

with hosting countries, (with Saudi Arabian 

Government), promoting social protection 

schemes with hosting countries,  (with UAE, 

Kuwait & Qatar governments) introducing new 

insurance schemes for migrant workers paid by 

the employers in the hosting countries (with 

Jordan and negotiations are taking place with 

Saudi Arabian Government) some initiatives have 

been taken under this policy to protect the female 

migrant workers including female domestic 

migrant workers.  

 

Since there are no alternative 

livelihoods/employments, especially for female 

domestic migrant workers, after returning to the 

country of origin, these women are forced to re-

migrate. Though the Act does not have any 

provision to institutionalize the aftercare and 

reintegration service to protect the socio 

economic rights of returnee migrants, a 

reintegration policy was developed in 2006 to 

address this issue by the SLBFE.  However, this has 

not been effectively implemented.   

 

The dispute between the migrant worker or 

his/her family member and the recruiting agency 

(section 44 of the Act) with regard to the term of 

the employment contract, there is no strong legal 

provision stipulated in the Act (other than an 

action instituted in the competent District Court)  

against the recruiting agency who deliberately 

avoids the inquiry.     
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Introduction of minimum Age limit for potential 

domestic migrant workers who wish to employ in 

Saudi Arabia could be viewed as violation of 

mobility and economic development. Further, this 

restriction may analyze as gender discrimination 

against females and un-equal treatment for poor 

uneducated young females. This minimum age 

restriction is not an effective protection as it does 

not prevent any form of violence committed by 

the employers in hosting countries against women 

who are above the stipulated age limit.  

 

V. CONCLUSION 

Over the years, foreign employment has generated 

significant inflows of remittance and played as a 

safety control device for local unemployment. 

Overseas migration has opened-up employment 

opportunities for many women, who may not have 

been previously active in the local labour force.  

Vulnerability of female domestic workers who 

migrate under unsafe conditions is a major issue, 

despite all the measures and safeguards that were 

introduced by the State science 1980.  

 

Sri Lankan migrant workers, who employ in 

overseas including female domestic migrant 

workers, are not covered by the national labour 

law sphere. Thus the SLBFE Act is only a primary 

piece of legislation applying to Sri Lankan workers 

migrating for overseas employment. However, the 

State cannot escape from its responsibility 

towards the migrant employees including female 

domestic migrant workers. The State should 

provide adequate and effective protection for 

these women and their families too. Enacting and 

implementing laws towards their protection is one 

possible way of safeguarding their needs and 

rights. Therefore, strong national laws which align 

with international human rights treaties standards, 

laws which govern the bilateral agreements with 

receiving/hosting countries to protect them from 

various forms of violence and laws which provide 

socio economic welfare of these workers may 

undoubtedly play a great role in protecting  of this 

group of people who contribute to the economic 

development of the country.  
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Abstract— Stereotypes on gender have long been 

deeply rooted as societal norms in the culture. 

However, the global phenomenon is that in any 

given time, or in several instances of women’s 

lives, either in their professional lives or in their 

personal lives, gender stereotypes cause them to 

be victimized.   

U.N. Convention on the Elimination of all forms of 

Discrimination against Women (CEDAW) could be 

recognized as the cornerstone of protection of 

women’s human rights. South Asian region and Sri 

Lanka have been commonly subjected to the 

Committee on the Elimination of all forms of 

Discrimination against Women’s (Women’s 

Committee) frequent comments on achieving 

substantive equality through taking progressive 

steps to eliminate gender stereotypes. In light of 

the aforesaid phenomenon; it is timely to 

recommend Women’s Committee to adopt a 

General Recommendation on eliminating Gender 

Stereotypes.  

The main objective of the research is to seek 

whether an effective legal framework will be able 

to address prevailing gender stereotypes that 

hinder substantive equality of women. The 

secondary objective is to apply relevant legal 

measures in the aforesaid model to eliminate such 

Gender Stereotypes in order to achieve substantive 

equality.  

 

The scope of the research is an analysis of the 

jurisprudence of international human rights law on 

gender stereotypes. To establish the 

aforementioned facts, the author adopts the desk 

research method in the paradigm of legal research 

methodology to examine the theoretical 

framework by reviewing of secondary data. The 

author limits herself to U.N. Human Rights 

mechanisms on gender and women’s human rights 

law.  

Keywords: Gender Stereotypes, Women’s Human 

Rights Law, CEDAW 

I. INTRODUCTION 

 
The main objective of the research is to seek 

the applicability of legal measures introduced by 

Committee on the Elimination of all forms of 

Discrimination against Women (CEDAW 

Committee) to eliminate gender stereotypes as an 

effective legal framework to achieve substantive 

equality between men and women. 

 

Historically, for the first time, the judicial 

interpretation on stereotyping was delivered in 

1888 by the American Supreme Court in Callaghan 

v. Myers (128 U.S.617, 623), however, it is not on 

its contemporary meaning, but on printing 

technology. In 1922, the American journalist and 

philosopher Walter Lippmann gave its 

contemporary meaning as how we as human 

beings bring “the world outside” in to the “picture 

in our heads” (Bernstein, 2013). 

 

II. STEREOTYPING AND WOMEN 

Gender stereotypes play a key role in women’s 

lives. However, mostly it affects negatively on 

them; especially in the areas such as employment, 

public participation, sexuality and in family life. 

Mainly the stereotypical role on women as 

“mothers and caregivers” decided by the society 

and in some contexts; the State itself through 

certain laws and customs hinders the women’s full 

enjoyment of human rights based on stereotypical 

attitudes.  

Female personality includes being ‘understanding’, 

warm ‘devote oneself completely to others’, 

gentle… [and] kind. (Knouse, 2005). However, the 

“caregiver” or role of mother inevitably affects 

negatively on women as an individual human 

being. In the employment, gender stereotypes 

play a negative role in shaping women’s 

professional roles. Price Waterhouse v. Hopkins 

(490 U.S. 228,240-42) is a decided case by the 

Supreme Court of United States.  It was a 
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benchmark judgment on gender stereotyping in 

the employment that is dealt with stereotypical 

attitudes on how women professionals should 

wear, have their hair styled and the way they have 

to behave in the office Female desires include 

domestic tasks such as cooking and cleaning, 

working outside the home as a nurse, secretary, or 

teacher and wearing skirts, “jewellery, make-up 

and long or elaborated hair styles. (Knouse, 2005) 

 

According to prominent legal researchers in the 

area of gender and law, (Armour, 1995) and 

(Borgida and Kim, 2005) certain people make 

unconscious discrimination since humans tend to 

categorize in order to make sense of experience.  

 

Moreover, some people guide their judgment than 

others, and different motives seem to affect the 

use of stereotypes differently. (Bogida and Kim, 

2005) Yet as much as gender is socially 

constructed (De Silva De Alwis, 2011) and shaped 

by underlying structures of power that delineate 

the relationships between sexes, these gendered 

roles can be restructured by the law (De Silva De 

Alwis, 2011).For example, in some societies, 

women have to consent by their husbands to 

carry-out certain legal practices such as in 

thesawalamei law in Sri Lanka. Further, 

considering women under the stereotype as “weak 

and vulnerable, they subjected to gender based 

violence such as rape and domestic violence. 

 

South Asian region has been subjected to frequent 

comments on stereotypical and patriarchal 

attitudes as hindrance factors of achieving 

substantive equality.  (Concluding Observations of 

CEDAW Committee on South Asian Countries). 

 

III. THE U.N. CONVENTION ON THE 

ELIMINATION OF ALL FORMS OF DISCRIMINATION 

AGAINST WOMEN AND ITS JURISPRUDENCE ON 

GENDER STEREOTYPES 

 

CEDAW’s articles (provisions), general 

recommendations and Individual communications 

made under the Optional Protocol of CEDAW (OP-

CEDAW) will be examined in this part of the 

research to seek whether the protection 

guaranteed by CEDAW in its respective domains to 

dismantle gender stereotypes is sufficient. Further, 

the concept of “substantive Equality” will also be 

analysed for the confirmatory purposes of the 

research findings.  

CEDAW could be recognized as the cornerstone of 

protection of women’s human rights. “CEDAW is a 

far reaching document stipulating States’ duties to 

promote women’s equality in all areas of life, from 

family to workplace to Government. (Weissbroadt, 

2009)Equality and Non-Discrimination” are the 

basic theories embedded in CEDAW. 

  

Firstly, the articles of CEDAW will be examined to 

understand in its applicability in combat against 

gender stereotypes.  

 

Article 5 of CEDAW:  

States Parties shall take all appropriate measures: 

(a) To modify the social and cultural patterns of 

conduct of men and women, with a view to 

achieving the elimination of prejudices and 

customary and all other practices which are 

based on the idea of the inferiority or the 

superiority of either of the sexes or on 

stereotyped roles for men and women; 

 

(b) To ensure that family education includes a 

proper understanding of maternity as a social 

function and the recognition of the common 

responsibility of men and women in the 

upbringing and development of their children, 

it being understood that the interest of the 

children is the primordial consideration in all 

cases. 

Article 2 of CEDAW: 

 

States Parties condemn discrimination against 

women in all its forms, agree to pursue by all 

appropriate means and without delay a policy of 

eliminating discrimination against women and, to 

this end, undertake: 

 

To take all appropriate measures, including 

legislation, to modify or abolish existing laws, 

regulations, customs and practices which 

constitute discrimination against women.  

 

Even where there is no explicit textual support in 

CEDAW for eliminating wrongful gender 

stereotyping, the CEDAW Committee has 

interpreted different substantive rights and 

freedoms as requiring the elimination of gender 

stereotyping. 

 

Article 10 of CEDAW is to remedy gender 

stereotypes. CEDAW’s approach on eradicating 



43 

 

gender stereotypes in based on education. It 

indicates:  

States Parties shall take all appropriate measures 

to eliminate discrimination against women in 

order to ensure to them equal rights with men in 

the field of education and in particular to ensure, 

on a basis of equality of men and women  

 

The elimination of any stereotyped concept of the 

roles of men and women at all levels and in all 

forms of education by encouraging coeducation 

and other types of education which will help to 

achieve this aim and, in particular, by the revision 

of textbooks and school programmes and the 

adaptation of teaching methods.(CEDAW, 1981) 

 

Nevertheless, it is difficult to completely be in 

agreement with the above measure of CEDAW to 

eradicate gender stereotypes since it is deeply 

rooted in the society. In other words, it depends 

on the State Parties’ genuine determination of 

eliminating gender stereotypes through the 

education system of the respective countries. 

Moreover, it depends on how frequently the 

respective governments engaged in disseminating 

knowledge on gender stereotypes as a hindrance 

factor to achieve substantive equality among men 

and women. Another deficiency is that the 

language of the convention in this regard neither 

very strong nor explicit.  

 

General Recommendations (GR) are the 

interpretative guidelines for the articles of CEDAW 

issued by the Committee. In this research, the 

most important applicable General 

Recommendation issued by the Women’s 

Committee is General Recommendation No. 25, on 

article 4, paragraph 1 of the Convention on the 

Elimination of All Forms of Discrimination against 

Women, on temporary special measures.  

 

Further, it indicates State Parties obligations on 

eradicating gender stereotypes as “Secondly, 

States parties’ obligation is to improve the de facto 

position of women through concrete and effective 

policies and programmes. Thirdly, States parties’ 

obligation is to address prevailing gender relations 

and the persistence of gender-based stereotypes 

that affect women not only through individual acts 

by individuals but also in law, and legal and 

societal structures and institutions.” (CEDAW, 

1981) 

The aforesaid GR In addition to the aforesaid GR, 

General Recommendation 19 on Violence against 

women is also applicable in analyzing stereotypical 

attributes in the context of violence against 

women.  

 

Under the Optional Protocol of CEDAW, the 

CEDAW Committee has the authority to receive 

individual communications. One of the recent 

communications is Vertido V. Philippines (Karen 

Tayag Vertido v The Philippines, 2010) and it was 

based on the stereotypical attitudes of judges on 

perpetuation of stereotypes in rape. and legal 

researchers on gender stereotypes  (Cook & 

Timmer, 2011) argue that the CEDAW Committee 

failed to address the systemic stereotyping of rape 

victims in the Philippine judiciary. 

 

 In light of the examined areas in CEDAW, it is clear 

that the CEDAW Committee adopted legal 

measures to fight gender stereotypes; however, it 

seems that the protection should be extended 

further in order to achieve substantive equality.  

 

IV. GENDER STEREOTYPES AS AN OBSTACLE 

TO ACHIEVING SUBSTANTIVE EQUALITY 

 

In light of the theory of “equality,” as the main 

terminology in CEDAW, the researcher is to 

examine the application of “substantive equality” 

in respective domains of CEDAW and in other legal 

principles relating to the concept of gender 

stereotypes.  

Firstly, the definition on Gender is to be examined 

in order to seek how stereotypes are based on 

gender in order to seek the available legal 

framework on Gender in women’s rights law.  

“Gender is defined as the social meanings given to 

biological sex differences. It is an ideological and 

cultural construct, but is also reproduced within 

the realm of material practices; in turn it 

influences the outcomes of such practices. It 

affects the distribution of resources, wealth, work, 

decision-making and political power, and 

enjoyment of rights and entitlements within the 

family as well as public life. Despite variations 

across cultures and over time, gender relations 

throughout the world entail asymmetry of power 

between men and women as a pervasive trait. 

Thus, gender is a social stratifier, and in this sense 

it is similar to other stratifiers such as race, class, 
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ethnicity, sexuality, and age. It helps us 

understand the social construction of gender 

identities and the unequal structure of power that 

underlies the relationship between the sexes 

(United Nations, 1999). 

 

In light of the aforesaid definition, it is clear that 

the norm of “gender” as well as the norm of 

“gender stereotypes” is socially constructed 

norms.  Hence, the perpetuation of such norms in 

the society continuing for generations; therefore, 

it is difficult to dismantling such norms without a 

strong legal framework.  The legal framework 

introduced by CEDAW basically seeks to remedy 

discrimination through achieving substantive 

equality between men and women.  

 

The main terminology in CEDAW is equality and 

non-discrimination. The term “equality” has been 

subjected to numerous interpretations by experts 

in women’s rights law. However, the acceptable 

term in CEDAW’s respective domains is “achieving 

substantive equality among men and women.” It 

can be sought as the result, not the process. One 

could argue that substantive equality is a 

combination of achieving de-jure equality and de-

facto equality.   Further, in regions such as South 

Asia, de-jure equality is stronger than that of 

countries govern by Islamic laws; however, if the 

social structures and institutions based on gender 

stereotypes, achieving de-jure equality is merely a 

step to achieve substantive equality. 

 

To achieve substantive equality in all spheres 

CEDAW requires two types of actions by the State: 

(1) actions to achieve equality of opportunity 

between men and women, and (2) actions to 

correct the inequalities of power between men 

and women (Morgan and Facio, 2009) and the 

authors elaborates the concept as: according to 

CEDAW, substantive equality has not been 

achieved, even though laws and special policies 

exist to advance or improve women’s 

opportunities, if these have not really and 

effectively resulted in women having the 

opportunities that men have all spheres of life” 

(Morgan and Facio, 2009). 

As the prominent Sri Lankan women’s rights 

expert, Professor Savithri W.E. Goonesekere 

describes: “The concept of substantive equality 

determined by reference to outcome and result 

has special relevance, in addressing disadvantage 

based on sex.” She further elaborates that 

“Besides, the Committee’s most recent General 

Recommendation No. 25 on Article 4, and special 

measures to eliminate discrimination and realize 

equality, interprets equality as including 

substantive equality rather than the traditional 

concept of sameness and difference by reference 

to a male standard of equality of access and 

opportunity in the public sphere.” (Goonesekere, 

2007) 

In light of the experts’ opinions on substantive 

equality, it can be argued that gender stereotypes 

are among the most influential factors on 

achieving substantive equality. In that aspect, if 

the substantive equality is the process; as long as 

gender stereotypes prevail in the society, it 

obstructs the process of achieving substantive 

equality in public life, employment and personal 

lives of women.  

V. CONCLUSION 

 

Dismantaling gender stereotypes itself a herculian 

task for any legal mechanism since its intangible 

nature and it is deeply rooted in people’s 

subconscious.  Although the CEDAW Committee 

expressed its concern to South Asian countries to 

eliminate gender stereotypes through education, it 

seems that it is not very feasible measure if the 

State Partys’ would not genuinely enganged in 

making awareness through education and through 

other means. For this purpose, not only the formal 

education institutions, but also the informal 

education institutions such as religious 

institutions, non-governmental organizations and 

even in domestic level participation should join 

together. 

 

 Individual Communications could use by the 

CEDAW Committee as a strong method to express 

its concerns on eradicating gender stereotypes. In 

that case, the non-ratification of the OP-CEDAW by 

all the State Parties to the CEDAW will inhibit the  

possibility of getting such communications to the 

respective governments of the State Parties.  

 

CEDAW Committee is in the process of issuing 

General Recommendations to State Parties on the 

interpretation of articles of CEDAW. In this case; 

CEDAW Committee could issue a General 

Recommendation specifically on eliminating of 

gender stereotypes through broadly interpreting 

CEDAW’s relevant articles. If the CEDAW 
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Committee issues such a General 

Recommendation, it will benefit not only the 

South Asian region, but women in all the regions in 

order to achieve substantive equality. 
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Abstract— Collective bargaining is a powerful 

weapon in the labour field as the ‘Contract of 

employment’ is a negotiation between two 

unequal parties. In a contract of employment 

employer is the powerful and decision making 

party and that party always tries to draft the 

contract infavour  of their own benefits. In a 

particular situation the other party, employee is in 

a vulnerable situation and normally these 

contracts create in a favorable manner. So it is very 

difficult to identify these contracts as voluntary 

contracts.Trade unions as agents or 

representatives of the employee have to play a 

main role in such a situation with handling the 

collective bargaining on behalf of their 

members.But in the last decade with changes of 

social , Economic and political culture with 

influence of inter-war and post-war experiences 

trade unionism shows significant changes and 

emerging trends with their behavior as an 

instrument to protect labour rights . Among 

several changes this research focused on the 

decline of active registered trade unions and 

cancellation of registration.This is a qualitative 

research mainly based on literature review done 

together with the preliminary survey. As the main 

sources in this research it based on the Registrar 

office of trade unions in Colombo . Registrar and 

assistant registrars of trade unions in-depth 

interviewed as key formants. And there also 

several focus group discussions with Trade union 

leaders in several sectors. Instead of that 

telephone interviews were conducted with trade 

union members of cancelled trade 

unions.Participatory method also done with 

participating some trade union meetings as a 

observer. Secondary data was gathered from 

journals, books, reports and internet and statistics 

from the Labour Department and ILO. According to 

the statistics of the labour department of Sri Lanka 

on 2013, while 8394 trade unions have been 

registered with the registrar office of trade unions 

only 2192 trade unions can be find in active mode. 

All  the other trade unions have been cancelled by 

the registrar of trade unions based on several 

reasons . So this research basically focuses on this 

critical situation and tried to clarify the reasons for 

this negative trend. And finally some solutions 

were gathered to protect trade unionism in Sri 

Lanka as a final output of the research.  

          

   Keywords – Collective Bargaining , Trade Unions, 

Emerging Trends  

 

Collective bargaining may be defined as 

negotiations about working conditions and terms 

of employment between an employer, a group of 

employers or one or more employers 

organizations, on the one hand and one or more 

representative workers organizations on the other 

with a view to reaching agreement.(Chacko, 1995) 

Industrial relations handbook on the British master 

of labour says “The term collective bargaining is 

applied to those arrangements under which wages 

and conditions of employment are settled by a 

bargain in the form of agreement made between 

employers , associations of employer and workers  

organizations.  

 

Many conditions have generally been accepted as 

necessary been for successful collective bargaining 

, and the more important of these many 

summarized as follows; 

1. Active encouragement of collective 

bargaining by the state, which may take 

the form of laws to ensure compliance 

with collective agreements and 

prohibition against contracting out. 

2. Freedom of association granted to 

organizations of workers and employers. 

3. It is axiomatic that the strong and stable 

trade union movement is a prerequisite 

to successful collective bargaining. A 

strong and independent trade union, with 

the ultimate sanction of the strike 

weapon , is the most effective guarantee 
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that employers would not only bargain 

but would also do so in good faith. It also 

provides some guarantee that employers 

would not only bargain but would also 

provides some guarantee that there will 

be equality in the bargaining position of 

the parties. 

4. A sufficiently representative trade union 

of such unions by employer. 

5. Both parties should bargain in good faith 

(ILO,1936) 

 

Sidney and Beatric Webb regarded collective 

bargaining as one of the several methods used by 

trade unions to further their basic purpose of 

maintaining or improving the conditions of their 

working lives. The primary role of the collective 

bargaining then, is to improve the working 

conditions of the large number of employees 

affected by it.  

 

So Collective bargaining is a powerful weapon in 

the labour field as the ‘Contract of Employment’ is 

a negotiation between two unequal parties. In a 

contract of employment employer is the powerful 

and decision making party and that party always 

tries to draft the contract in favour of their own 

benefits. In a particular situation the other party, 

employee is in a vulnerable situation and normally 

these contracts create in a favourable manner. So 

it is very difficult to identify these contracts as 

voluntary contracts. 

 

As Allen Flanfers said “Collective bargaining was 

exactly what the words imply: a collective  

equivalent and alternative to individual bargaining. 

Where workmen were willing and able to 

combine, they preferred it to bargaining as 

individuals with their employer because it enabled 

them to secure better terms of employment by 

controlling competition among themselves. And 

the greater the scale of the bargaining unit,  So it 

appeared the greater their advantage  such a view 

….ignored any positive interest on the part of the 

employer”   

 

Trade unions as agents or representatives of the 

employee have to play a main role in such a 

situation by handling the collective bargaining on 

behalf of their members. So trade union actions 

can be considered as effective method with 

demanding rights rather than an individual 

employee fight over his rights. 

A trade union is a formal voluntary organization of 

workers or employees, which aims to secure and 

improve the well being of members through 

collective actions. It is an association of workers 

working on the principals of unity equality and 

security for the betterment of its 

members.(Jinadasa,1999) 

 

According to the section 2 of the Trade Union Act 

No 24 of 1970  a “trade union” is defined as being 

“any association or combination of workmen or 

employers, whether temporary or permanent, 

formed with the objective of (a) the regulation of 

relations between workmen and employers, or 

between workmen and workmen or between 

employers and employers; or (b) the imposing of 

restrictive conditions on the conduct of any trade 

or business; or (c) the representation of either 

workmen or employers in trade disputes; or (d) 

the promotion or organization or financing of 

strikes or lock-outs. 

 

According to Jinadasa, trade union or labor union 

is an organization of workers that have banded 

together to achieve common goals such as better 

working conditions. Originating in Europe, trade 

unions became popular in many countries during 

the Industrial Revolution, when the lack of skill 

necessary to perform most jobs shifted 

employment bargaining power almost completely 

to the employers' side, causing many workers to 

be mistreated and underpaid. Trade union 

organizations may be composed of individual 

workers, professionals, past workers, or the 

unemployed. The most common, but by no means 

only, purpose of these organizations is 

"maintaining or improving the conditions of their 

employment"(Glick,1977). 

 

Basically the main activities of trade unions vary, 

but may include: 

 Provision of benefits to members: Early 

trade unions, like Friendly Societies, 

often provided a range of benefits to 

insure members against unemployment, 

ill health, old age and funeral expenses. 

In many developed countries, these 

functions have been assumed by the 

state; however, the provision of 

professional training, legal advice and 

representation for members is still an 

important benefit of trade union 

membership. 
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 Collective bargaining: Where trade unions 

are able to operate openly and are 

recognized by employers, they may 

negotiate with employers over wages 

and working conditions. 

 Industrial action: Trade unions may 

enforce strikes or resistance to lockouts 

in furtherance of particular goals. 

 Political activity: Trade unions may 

promote legislation favorable to the 

interests of their members or workers 

as a whole (Sharma, 1987). 

 

This has been recognized by the International 

Labour Organization which adopted two 

conventions of importance in this connection ,   

ILO Convention No 87 on “ Freedom of Association 

and protection of the  Right to Organize” was 

adopted in 1948, and on the other hand ILO 

Convention No 98 on the “Right to Organize and 

Collective Bargaining “ adopted by the ILO in 1949. 

And also with Universal Declaration of Human 

Rights (UDHR), according to article 23  

“Everyone has the right to work, to free choice of 

employment, to just and favorable conditions of 

work and to protection against unemployment. 

  

•    Everyone, without any discrimination, has the 

right to equal pay for equal work.  

•    Everyone who works has the right to just and 

favorable remuneration ensuring for himself and 

his family an existence worthy of human dignity, 

and supplemented, if necessary, by other means of 

social protection.  

•    Everyone has the right to form and to join 

trade unions for the protection of his interests.” 

 

With  International Covenant on Civil and Political 

Rights(ICCPR),Article22: 

 

“ Everyone shall have the right to freedom of 

association with others, including the right to form 

and join trade unions for the protection of his 

interests.  

 

•    No restrictions may be placed on the exercise 

of this right other than those which are prescribed 

by law and which are necessary in a democratic 

society in the interests of national security or 

public safety, public order ,the protection of public 

health or morals or the protection of the rights 

and freedoms of others.  

•    Nothing in this article shall authorize States 

Parties to the International Labour Organization 

Convention of 1948 concerning Freedom of 

Association and Protection of the Right to 

Organize to take legislative measures which would 

prejudice, or to apply the law in such a manner as 

to prejudice, the guarantees provided for in that 

Convention.”  

 

With Freedom of Association and Protection of 

the Right to Organize Convention, 1948 (No.87), 

 

Article 2: Employees and employers shall have the 

right to establish union with only to the rules of 

the organization concerned and right to join to join 

to workers and employers’ organizations of their 

own choosing without previous authorization. 

 

Article 3.1: workers and employers’ organizations 

have right to draw up their constitutions and rules, 

right to elect their representatives and have right 

to organize activities and programs. 

 

Article 3.2: The public authorities shall refrain from 

any interference which would restrict this right or 

impede the lawful exercise thereof. 

 

Article 5: workers and employers’ organizations 

have the right to establish and join federation’s 

confederations. 

 

 It also recognized with Right to Organize and 

Collective Bargaining Convention, 1949 (No. 98) 

Article 1.1: Workers shall enjoy adequate 

protection against acts of anti-union 

discrimination in respect of their employment. 

 

Article 1.2: Protection is respect to make the 

employment of a worker subject to the condition 

that he shall not join a union, causes the dismissal 

of or otherwise prejudice a worker by reason of 

union membership or because of participation in 

union activities within working hours. 

 

Article 4: Measure appropriate to national 

conditions shall be taken, where necessary, to 

encourage and promote the full development and 

utilization of machinery for voluntary negotiation 

between employers or employees’ organization 

and workers’ organizations, with a view to the 

regulation of terms and conditions of employment 

by means of collective agreements. 

In Sri Lanka (Ceylon) under the British rule, the 

idea of trade unionism bloomed in the minds of a 
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few educated socially concerned intellectuals who 

had experience in the British trade union 

movement in the latter part of the 19
th

 century. 

Especially mention may be made of the powerful 

impact of the 1917 revolution in Russia and the 

Indian National movement both of which helped 

to energize the nascent trade union movement in 

Sri Lanka.(Silva,1978) 

 

Historically in Sri Lanka trade unions were at the 

forefront of the movement for independence prior 

to 1947, and unions therefore fulfilled a political 

role at that time. And Trade Unionism in Sri Lanka 

is a unique record in our labour movements. When 

we make a narration of the history of the Trade 

Union Movement in Sri Lanka, it is natural to make 

mention of the earliest landmark events such as 

“The Printing Workers’ strike in 1893”, “The 

Railway Workers’ strike in 1896”, “The Carters’ 

strike in 1906” and many others that could be said 

to have laid the foundation stones of the Trade 

Union movement (Jayawardana,1972) . 

 

With this context in Sri Lanka, trade unions role 

has been to protect jobs and real earnings, secure 

better conditions of work and life and fight against 

exploitation and arbitrariness to ensure fairness 

and equity in employment context. And also trade 

unions were recognized as the bargaining agent in 

the industrial disputes.  

 

The history of State intervention in industrial 

relations through law commences from about 

1830 with the growth of Coffee and tea plantation 

industries in Sri Lanka. 

 

The right to form and join a trade union of one’s 

choice is known as the fundamental rights 

guaranteed and protected by the Section 14 of the 

Constitution of Sri Lanka 1978 and the Trade Union 

Ordinance No 14 of 1935 which has been 

amended by Ordinance No 2 0f 1946, Trade union 

amendment act No 15 of 1948 , Act no 18 of 1958 

and Act No 24 of 1970 . 

 

Industrial Disputes(Amendment) Act, No.56 of 

1999, Sections32A(a)-(d): 

  

According to the act no employer shall forced to 

employee to be a member of trade union as a 

condition of his employment, employer can not 

dismiss a workman by reason only of his 

membership of a trade union or engaging in trade 

union activities, no employer give any promise to 

workman for the purpose of preventing him from 

becoming a member/ officer or representative of a 

trade union and no employer prevent a workman 

from forming a trade union or supporting a trade 

union by financial or other means. 

 

Basically registration of trade unions describes on 

Part  III of the Trade unions ordinance No 14 of 

1935.According to the section 7 of the ordinance 

it’s given a duty to the Registrar of trade unions to 

keep and  maintain a registrar or trade unions. 

With Sec 8 and 9 it gives mandatory provisions to 

register a trade union within a period of 3 months 

reckoned from the date and other wise these 

unions can be consider as illegal gatherings. 

Instead of that Section 11,12,13,14 deals with the 

registration process and its consequences. 

According to these provisions registrar has given 

wide powers to deal with the related issues. Every 

year these registered trade unions have an 

obligation to send their progress report to the 

registrar and otherwise according to the section 15 

registrars have power to withdrawn or cancelled 

the registration of trade unions. 

 

Within year 2013 only 226 trade unions have send 

these reports to the registrar and even after the 

final notice of cancellation most of the trade 

unions did not bother about the activation of the 

trade unions. Nearly 1250 trade unions have given 

notice about the cancellation and only 10 of them 

have response to the notice. And total 40 trade 

unions have cancelled only within year 2013. 

 

According to the above facts it can be found a 

trend that trade unions have been just registered 

for the temporary arrangements and members of 

the trade union have basically only focus one or 

two main trade union actions only. And after their 

temporary goals these unions were not interested 

in keeping the trade union in an active mode or 

update and keep connections with the office of 

registrar. Even after getting notice their 

carelessness in responding shows that this is not 

just a mere negligence. It shows that trade unions 

only need some temporary arrangement with their 

demanding process. 

 

As reasons for these practice researcher found 

several reasons and the political influence over 

trade unionism of the country and social and 

economic changers of the human behaviour of 
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post war situation can be shown as main reasons. 

Most of trade union leaders convey that they were 

fed up with the modern political and legal system 

of the country and betrayal of trade union actions 

in the past  decade have destroyed the unity of 

most trade unions  of the country. 

 

However from this trend it shows the departure of 

the present trade unionism from their original 

concepts. The major disadvantage of this situation 

is that the society haven’t any trust over the trade 

unions or other formal discussion forums, the 

other informal gatherings will get the chance to 

immerge in employment sector and the economy 

of the county may get a bad impression with the 

continues labour disputes. Final result will make 

bad effect with foreign investments as investors 

never try to involve with the host countries with 

bad image of labour practices.  

 

Finally as a suggestion it can be recommended 

that the value of the trade unions as a powerful 

weapon with collective bargaining have to 

emphasis with the trade union leaders and their 

members and it should encourage people to keep 

trade unions actively. For that the government of 

Sri Lanka, the legal community and the labour 

experts have a responsibility to facilitate trade 

union leaders to keep actively connect with the 

labour office of the country and other rigid 

formalities have to change with essay access to 

any person. And   statuary arrangements have to 

introduce to reduce the gap between the trade 

union members and the registrar office of trade 

unions in Sri Lanka. 
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Abstract - Contract of employment is a contract 

relating to employer and employee relationship. 

The traditional common law considered it as a 

contract made with free will of the parties. It 

paved the way for exploitation of employees by 

their employers because of the unequal bargaining 

power between the parties. The ‘welfare’ character 

of the State has made the State to intervene into 

the contractual relationship between employers 

and employees to protect the interests of the 

employees. The interventions made by the State to 

redress the unequal bargaining power between the 

parties have eroded the sanctity of ‘contract’ in a 

contract of employment. The objective of this 

paper is to discuss the extent to which the State 

has intervened to redress the unequal bargaining 

power between the parties in a contract of 

employment, and the effects of those 

interventions. For the purpose of this research, the 

provisions of the labour legislation, decided cases 

and books have been analyzed. The findings show 

that the State intervention to protect the interests 

of employees has led to enactment of multitude of 

labour legislation. The labour legislation provides 

the terms and conditions of employment, 

establishes labour courts with just and equitable 

jurisdiction, promotes collective bargaining and 

gives legal effect to collective agreements. The 

provisions of the labour legislation form skeleton 

to a contract of employment as most of the 

matters relating to terms and conditions of 

employment are governed by these legislation. The 

matters that are not covered by the legislation 

could become terms of a contract of employment. 

However, these terms also would be tested in the 

touchstone of ‘just and equitable’ by the labour 

courts. The labour courts have power to create 

contracts in the absence of formal contracts, 

create new rights and obligations between parties 

and disregard unfair contractual terms to award 

just and equitable reliefs. As the Industrial Disputes 

Act gives legal effect to collective agreements, 

collective agreements also override the contracts 

of employment. These interventions and the 

consequent developments have replaced the 

traditional common law contracts of employment 

with just and equitable contracts of employment. 

Hence, it could be argued that a contract of 

employment is a contract like any other, but a 

contract not like any other!   

Keywords:  State, contract, legislation. 

I. INTRODUCTION 

Contract of employment is a contract between an 

employer and an employee. However, contract of 

employment differs from all other contracts in 

many aspects and the sui generis nature of 

contract of employment in Sri Lanka promotes 

ideals of social justice. The ‘welfare’ and ‘socialist’ 

characters of the State make it to intervene into 

employer-employee relationship as the parties to 

the relationship do not have equal bargaining 

power and the imbalance of bargaining power 

paves the way for exploitation. The interventions 

made by the State have eroded the sanctity of 

‘contract’ in a contract of employment and made 

the State as invisible third party in employment 

contracts.    

II. CONTRACT OF EMPLOYMENT AND COMMON 

LAW 

The traditional common law considers that a 

contract of employment is a contract made with 

free will of the parties. In common law, civil courts 

have jurisdiction to award civil remedies for 

breach of contractual terms in employment 

contracts. The civil courts, however, do not have 

power to create contracts in the absence of formal 

contracts or to create new rights and obligations 

between the parties. The civil courts cannot 
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disregard the contractual terms to award reliefs. In 

this regard, the common law principles and the 

powers of the civil courts contrast with the 

principles of labour law and the special powers of 

the labour courts. In Vasantha Kumara v. Skyspan 

Asia (Pvt) Ltd [2008] Shirani Bandaranayake,J. 

stated that “…concepts of common law that gave 

prominence to the rights and duties of employees 

under their contractual terms…are no longer 

applicable in our legal system”. It reflects the 

dictum of Lord Devlin in United Engineering 

Workers Union v. Devanayagam [1967] that “…the 

common law of master and servant has fallen in to 

disuse”.  This paper also discusses how the 

developments in labour law have displaced the 

common law in employer-employee relationship.  

   

III. EMERGENCE OF WELFARE STATE 

Emergence of welfare state has a significant 

impact on employer and employee relationship as 

well. Welfare State recognizes that in employment 

relationship, there is no equal bargaining power 

between employers and employees and the 

employers are in a superior position to dictate the 

terms of a contract of employment and the 

employees’ capacity to resist the unfair terms is 

minimal because of socio-economic reasons. 

Hence, the State intervenes to protect the weaker 

party of the society from exploitation. The State 

intervention to protect the interests of employees 

has led to enactment of multitude of labour 

legislation. The labour legislation, inter alia, 

provides the terms and conditions of employment, 

establishes labour courts with special powers, and 

promotes collective agreements. These provisions 

in the labour legislation have radically changed the 

nature of contract of employment. Hence, in Sri 

Lanka Insurance Corporation Ltd v. Jayathilake 

[2008] Shiranee Tilakawardane,J. stated that 

“…equity also permits the corporate world the 

freedom to operate within a mutually agreed 

contract as long as the dominant power of the 

employer is not used to exploit the services of the 

workman..”. The interventions of the State protect 

the workmen from exploitation from dominant 

power.    

 

IV. NON-WRITTEN FORM OF CONTRACT OF 

EMPLOYMENT 

The question arises whether a contract of 

employment should be in writing to be enforced. 

The interpretation to the word ‘workman’ in the 

Industrial Disputes Act provides that ‘workman’ 

means “any person who has entered into or works 

under a contract with an employer in any capacity, 

whether the contract is expressed or implied, oral 

or in writing…” (S.48). Many other labour 

legislation also have similar interpretation to the 

word ‘workman’. Hence, a contract of 

employment could be in the form of implied or 

oral agreement. If such interpretation is not given, 

the objective of the legislation may be defeated.   

The Shop and Office Employees Act provides that 

“Every employer by whom any person is employed 

in or about the business of any shop or office shall 

furnish such person on the date of his employment 

with such particulars as may be prescribed relating 

to the conditions of his employment” (S.17).  As it 

provides ‘employed by him’ the requirement to 

provide the particulars is not a pre-requisite to 

form a contract of employment.  If an employer 

does not furnish the prescribed particulars, it 

would become violation of the provision of the 

Act. Providing the particulars by an employer 

would confirm existence of a contract of 

employment, but failure to provide the particulars 

would not negate existence of a contract of 

employment.  

The question arises that whether a contract of 

employment would exist when a clause in a 

contract expressly provides that the contract is not 

a contract of employment. The labour courts 

established under the Industrial Disputes Act are 

not fettered by the terms in a contract. They 

would consider the facts and decide whether a 

contract of employment exists or not. The labour 

legislation also have provision against ‘contracting 

out’ to prevent the parties entering into 

agreements against the provisions of the 

legislation to defeat the objective of the 

legislation. Hence, the Commissioner of Labour 

also has powers to consider the facts and decide 

whether a contract of employment exists or not.   

V. IMPLIED TERMS OF A CONTRACT 

As a contract of employment deals with rights, 

duties and obligation of the parties, it will have 

express terms agreed by the parties. However, it is 

not possible to pre-determine and include terms in 

relation to all aspects of employment in a contract 

of employment. Contingencies may arise that are 

not covered by the express terms of a contract of 

employment. In such situations, implied terms 
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may arise from the duties and obligations of the 

parties and the courts will have to recourse to the 

implied terms to decide the contingencies. 

In Sterling Engineering Co Ltd v. Patchett [1955], 

Lord Reid stated that “… an implied term is 

something which, in the circumstances of a 

particular case, the law may read into the contract 

if the parties are silent and it would be reasonable 

to do so; it is something over and above the 

ordinary incidents of the particular type of 

contract”. In Cresswell v. Board of Inland Revenue 

[1984], the court accepted the implied term that 

an employee shall adapt new skills and techniques 

in the course of employment. In this case, the 

court held that the requirement to change the 

method of work from dealing manually with the 

files and records to computerized system was a 

reasonable expectation of the employer. The court 

also stated that it is not doing a different job, but 

doing the same job in a different way.   In Malik v. 

Bank of Credit and Commerce International SA (in 

liquidation) [1997], the House of Lords recognized 

the implied term of ‘trust and confidence’ in 

employer – employee relationship. In Mears v 

Safecar Security Ltd [1983], the Court held that all 

facts and circumstances including the manner the 

parties have carried out the contract should be 

considered to imply a term into a contract of 

employment.   

As Sri Lanka is a state party to important 

international instruments relating to human rights 

and all core conventions of the International 

Labour Organization, the principles in theses 

international instruments also may be considered 

as implied terms of contract of employment if they 

do not conflict with the legislation of Sri Lanka.    

Another related concept is ‘overriding terms’ in a 

contract of employment. The Courts consider 

certain terms are important and fundamental to 

any contract of employment. The terms relating to 

‘trust and faithfulness’, ‘duty of care’ and ‘health 

and safety’ are some examples. As these 

obligations go to the root of a contract of 

employment, the courts imply these overriding 

obligations even against the express terms in 

contracts.   

In Sri Lanka, the Industrial Disputes Act expressly 

provides that collective agreements, settlements 

in conciliation and awards of arbitrators and 

industrial courts become implied terms of 

contracts of employment. Thus, the Industrial 

Disputes Act paves the way to make inroads into 

contracts of employment and implant implied 

terms and overriding terms.      

VI. CONTRA PROFERENTEM RULE 

Contra proferentem is a rule of interpretation of 

contracts which provides that an ambiguous term 

in a contract will be construed against the party 

who has included the term in the contract.   As 

employers who have dominant power include 

terms in contracts of employment, the rule is very 

useful to interpret the contracts of employment in 

a manner that would prevent exploitation of 

workers by using ambiguous words. In State 

Distelleries Corporation v. Rupasinghe [1994] 

Fernando,J. Stated that “...If the contractual terms 

are ambiguous, or admit of more than one 

interpretation, both equity and the principles of 

interpretation concur in requiring that they be 

interpreted contra proferentem, against the 

Employer and in favour of the applicant”.  In the 

Fiji case of Suva City Council v. Koroi [2013] 

Chandra,J. authoritatively cited the dictum of 

Fernando,J. in  Rupasinghe case to interpret a 

clause relating to probationary employment. This 

rule provides another weapon to the armoury of 

the labour courts. 

VII. LEGISLATIVE INTERVENTION 

The legislative intervention into employer-

employer relationship to redress the unequal 

bargaining power between the parties has led to 

plethora of labour legislation in the country. There 

are about thirty legislation which provide for wide 

range of issues including terms and conditions of 

employment, settlement of disputes and social 

security.  

In Singer Industries (Ceylon) Ltd v. Ceylon 

Mercantile Industrial and General Workers Union 

[2010] Chandra Ekanayake, J. stated that “…With 

the objective of adjusting and declaring the rights 

of parties consistent with the need to ensure 

fairness and equity, the state has brought in 

legislative regulations to restore the balance of 

power between the parties. Therefore industrial 

contracts unlike the normal contracts, are partly 

contractual between the employer and employee, 

and also partly non contractual, in that the State 

by means of legislature or through industrial 

adjudication, may prescribe many of the 
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obligations that an employer may owe to his 

employees”.  It explains the difference between 

industrial contracts and other contracts.  

Labour courts and the Commissioner of Labour 

interpret the labour legislation which provide 

rights and obligations to the parties in 

employment relationships. When they interpret 

the legislation, they should adopt the beneficent 

rule of interpretation to achieve the objective of 

the legislation. In Mahadeo Dhondu Jadhav v. 

Labour Appellate Tribunal [1955], Chagla C.J stated 

that “…we are always most reluctant to put any 

interpretation upon labour legislation which is 

likely to prejudice the rights or welfare of labour… 

we should not, unless we are compelled to do so 

by the clear language used by the Legislature, put 

any construction upon any provision of labour 

legislation which will in any way prejudicially affect 

their rights”.   

Any contract against the provisions of the 

legislation and to be detrimental to the workmen 

is illegal and null and void. The legislation also 

have express provisions against contracting out. 

The legislative interventions have deprived the 

contractual freedom of the parties to a greater 

extent and diluted the importance of ‘offer’ and 

‘acceptance’ principles which are sin qua non to 

any contract.  

VIII. CONCILIATION AND ARBITRATION 

Conciliation is a mechanism provided in the 

Industrial Disputes Act to settle an industrial 

dispute by a ‘fair and amicable’ settlement agreed 

by the parties (S.11(1)). The settlement binds the 

parties and the clauses in the settlement become 

implied terms of the contract of employment 

between the parties (S.14). Violation of these 

terms becomes an offence under the Industrial 

Disputes Act (Ss 40(1)(a) and (b)). 

Arbitration is a mechanism provided in the 

Industrial Disputes Act to settle an industrial 

dispute by determination of an arbitrator. The 

arbitrator has to conduct an inquiry and hear 

evidence and thereafter he has to make a just and 

equitable award (S 17(1)). The   award binds the 

parties and the terms of the award become 

implied terms of the contract of employment 

between the parties (S.19). Violation of these 

terms also becomes an offence under the 

Industrial Disputes Act (Ss 40(1)(a) and (b)). 

The question arises whether an industrial 

arbitrator is fettered by a contract of employment 

when he makes  just and equitable award. In State 

Bank of India v. Edirisinghe [1991] Justice Tambiah 

J stated that “ …an Industrial Arbitrator is not tied 

down and fettered by the terms of contract of 

employment between the employer and the 

workman. He can create new rights and introduce 

new obligations between the parties ”. The powers 

of an industrial arbitrator to disregard the 

contracts and create new rights and obligations 

undermines the importance of contracts in 

employer-employee relationships.       

      

IX. LABOUR TRIBUNALS 

Labour Tribunals have jurisdiction to hear 

applications relating to termination of services and 

payment of gratuity if the employees are not 

covered by the Payment of Gratuity Act (Ss. 31B 

(1) (a) and (b)). The Industrial Disputes Act 

empowers Labour Tribunals to make just and 

equitable decisions (S.31 C(1)). The Act expressly 

provides that when a Labour Tribunal makes its 

order upon an application made by a workman for 

relief, the Tribunal is not fettered by a contract of 

employment (S.31B(4)). If a Tribunal is fettered by 

a contract of employment which has unfair 

clauses, the Tribunal will not be able to make just 

and equitable orders. Hence, the power given to a 

Labour Tribunal to disregard contract of 

employment is very important to exercise its 

predominant duty of making just and equitable 

orders.    

In Caledonian (Ceylon) Tea and Rubber Estates Ltd 

v. Hillman [1977]  Sharvanandha J stated that 

“…The jurisdiction that is vested in a Labour 

Tribunal by the Industrial Disputes Act is not a 

jurisdiction of merely administering the existing 

common law and enforcing existing contracts. The 

relations between the employer and his workman 

are no longer governed by the contract of service. 

The Tribunal has the right, may the duty, to vary 

contracts of service between the employer and the 

employee - a jurisdiction which can never be 

exercised by a civil Court…”. However, the powers 

of a labour tribunal to create new rights and 

obligations are limited by the jurisdiction and 

reliefs available from a labour tribunal. As 

discussed in the Walker Sons and Co Ltd v. Fry case 

[1965], the powers of an industrial arbitrator is 

very much wider than the powers of a Labour 

Tribunal to create new rights and obligations. 
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X. TERMINATION CLAUSES 

In common law, the parties to a contact of 

employment can terminate the contract in 

accordance with the terms of the contract. Any 

breach of the contract by a party entitles the other 

party to claim damages for the breach of the 

contract. According to the Industrial Disputes Act, 

Labour Tribunals have jurisdiction to hear cases 

relating to termination of services by employers 

(S.31 B (1) (a)). The provision in the Act is very 

carefully worded to prevent closure of the 

gateway to a Labour Tribunal depending on 

contractual terms.    

In Independent Industrial and Commercial 

Employees’ Union v. Board of Directors, Co- 

operative Wholesale Establishment [1971], Alles.J 

stated that “…the Industrial Disputes Act does not 

refer to the termination of the contract of 

employment (which is a subject more appropriate 

to the law of contract) but to the termination of 

the services of the workman because the Act is not 

concerned primarily with the contract of 

employment but rather with the special relations 

between the employer and the workman 

necessary to promote industrial peace and 

establish harmonious relations between them”.  

Hence, a workman could file an application in a 

labour tribunal even though the termination is in 

accordance with contractual terms.   

In United Engineering Workers’ Union v. 

Devanayagam  [1967] the Privy Council observed 

that “Section 31B(1) does not say that a workman 

can apply for relief in respect of the wrongful 

termination of his services. It merely says that he 

can apply in respect of the termination of his 

services. This omission of the word ‘wrongful’ is 

significant”. Hence, a rightful termination 

according to the contractual terms would not 

prevent a workman seeking relief from a labour 

tribunal.   

The above discussion explains that a clause in a 

contract of employment such as either party could 

terminate the contract of employment by giving 

notice cannot be relied on by an employer to 

terminate the services of his workman if the 

termination is not justifiable. A Labour Tribunal 

has powers to disregard such clause as the Labour 

Tribunal has to consider not whether the 

termination is in accordance with contractual 

terms or not, but whether the termination is 

justified or not.    

 

XI. JURISDICTION OF DISTRICT COURTS 

District Courts are civil courts and they make 

decisions according to the terms of the contracts. 

In employment matters, if a workman chooses to 

seek relief in a District Court, the District Court 

would decide the case according to the contractual 

terms. Before the establishment of Labour 

Tribunals, termination cases were filed in District 

Courts and the Courts decided the cases according 

to the contractual terms and provided civil 

remedies. In this regard, Labour Tribunals differ 

from District Courts as Labour Tribunals make 

orders for reinstatement or compensation without 

fettered by contractual terms. In Fernando v. 

Standard Chartered Bank [2011], the Supreme 

Court held that a workman who complains 

unlawful termination of his services could seek 

relief from a District Court, if he has not sought 

any relief from a Labour Tribunal. In comparison, 

Labour Tribunal is the best forum for a workman 

to file application for termination of his services as 

Labour Tribunals have powers to grant just and 

equitable reliefs unfettered by contracts of 

employment.         

XII. SETTLEMENT OUT OF COURTS 

Settlement out of court is also a form of an 

agreement between the parties. As the main 

objective of the Industrial Disputes Act is to 

promote settlement of industrial disputes, such 

settlements are in consonance with the scheme of 

the Act. However, such settlements may be 

amicable settlements but not fair settlements.  If 

such settlements are not fair settlements they are 

not in consonance with the scheme of the Act. The 

question arises whether Labour Tribunals are 

bound by the settlements out of courts. Section 

31B(2)(a) of the Act provides that in relation to an 

application filed before a Labour Tribunal, if a 

settlement is reached between the employer and 

a trade union of the workman, the Labour Tribunal  

shall make order according to the terms of such 

settlement. As it provides for a settlement reached 

between an employer and a trade union, the 

question arises as to the extent to which a 

settlement reached between an employer and a 

workman would bind Labour Tribunals.     
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In Talayaratne v. Air Ceylon Ltd [1986], Jayalath,J. 

stated that  “Settling ‘out of court’ is indeed a 

commendable act of the employer so long as the 

employee is treated fairly and reasonably. Even if 

an employee signs a receipt “in full and final 

settlement of all claims due to me statutory or 

otherwise,”   this does not preclude an employee 

from applying to a Labour Tribunal to receive what 

is legally due to him. What the Tribunal has to 

ascertain is whether the settlement has been ‘fair 

and reasonable’”.  

In Premawathie v. Fowzie, Minister of Health 

[1998] while a fundamental rights case was 

pending, a settlement was proposed by the 

parties. In this case, Fernando,J. stated that “The 

terms of settlement do not adequately redress the 

wrong that has been done to her. Once this court 

grants leave to proceed, Article 126 imposes a 

duty to make an order which is just and equitable, 

and so we cannot merely give effect to a 

settlement proposed by the parties. In this case, 

the Supreme Court was of the opinion that the 

settlement was not a just and equitable one. 

Section 31B (2) (a) and the scheme of the Act do 

not oust ‘settlement out of court’ if the settlement 

is a just and equitable one. Section 47 A of the Act 

provides that any contract or agreement which is 

in detrimental to the rights conferred on a 

workman by the Act or against the liability 

imposed on an employer by the Act is null and 

void. What is ‘legally due’ under the Industrial 

Disputes Act is what is ‘just and equitably due’ 

under the Act. Hence, a Labour Tribunal  could give 

effect to a settlement reached between an 

employer and a workman if it is a fair settlement. 

If not, it may counter the combined effect of 

sections 31B (4) and 31 C (1) of the Act as well.  

XIII. UNILATERAL VARIATION OF CONTRACTUAL 

TERMS 

The parties to a contract of employment have the 

freedom to mutually vary the terms of a contract 

of employment.  In Lanka Salu Sala Ltd v. 

Wickremanayake [1975], age of retirement has 

been unilaterally varied from age of 60 years to 

age of 55 years. The Supreme Court followed the 

principle of non-acceptance of unilateral variation 

of terms by a party and held that the variation is 

not justified in the circumstances as the workman 

had completed 24 years of service with the term 

which allowed him to work until the age of 60 

years.   

In Singer Industries (Ceylon) Ltd v. Ceylon 

Mercantile Industrial and General Workers Union 

[2010], the Union made a proposal for payment of 

gratuity in excess of the amount provided by the 

Payment of Gratuity Act, No 12 of 1983. In 

response to the demand, the Company offered ¾ 

of a monthly salary to employees with more than 

20 years of service. The Union rejected the offer 

and made a counter proposal. The Company in 

turn rejected the counter proposal and stated that 

initial offer will not be varied. However, finally 

when a dispute arose the Company took a stance 

that no agreement or consensus had been reached 

with regard to enhanced payment of gratuity.  

 

When the dispute has been referred to an 

arbitrator, the arbitrator held that “In the field of 

industrial relations the principles of offer and 

acceptance should not be strictly adhered to. In 

the law of contracts a counter offer can destroy an 

offer but in labour relations I hold the view that a 

counter offer or a counter proposal can keep the 

original offer alive…”. But the Supreme Court 

rejected the view and emphasized on offer and 

acceptance and consensus in the minds of the 

contracting parties. The Supreme Court held that 

“…the general principles of law of contract apply 

to the creation of a contract of industrial 

employment. Thus the ordinary principles of law of 

contract such as ‘offer’ and ‘acceptance’ and 

‘consideration’ therefore apply to the formation of 

a valid industrial contract”. It could be said that 

the above dictum recognizes the consensual 

variation of terms and conditions of employment.  

However, the Labour Courts which have 

jurisdiction to make just and equitable decisions 

unfettered by the contracts of employment could 

disregard even the terms and conditions which 

have been consensually varied by the parties if 

such terms and conditions are not fair and 

reasonable. Therefore, unilateral variation of 

contractual terms against the interests of 

employees would not survive if they are not fair 

and reasonable.    

XIV. COLLECTIVE AGREEMENTS 

The Industrial Disputes Act provides for 

compulsory recognition of trade unions for 

collective bargaining if the trade unions represent 
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not less than 40% of the workers (S.32A(g)). 

According to the Act, collective agreement means 

an agreement between an employer and workmen 

or trade union relating to terms and conditions of 

employment, rights, duties and obligations of the 

parties and settlement of disputes (S.5(1)). A 

collective agreement which is the fruit of a 

successful collective bargaining binds the parties 

(S.8(1)) and violation of a collective agreement is 

an offence (Ss 40(1)(a) and (b)). Therefore, if there 

is any conflict between a contract of employment 

and a collective agreement, collective agreement 

would override the contract of employment.  

XV. CONCLUSION 

The above discussion explains how the 

interventions made by the State to redress the 

imbalance between the contracting parties have 

made ‘contract’ in industrial relations is a unique 

one. The interventions make ‘fairness’ as a 

touchstone of contract of employment. De Silva 

states that “…in our labour law it may fairly be 

concluded that in the sphere of industrial 

employment law the jurisprudence is based not on 

the idea of ‘agreement’ that is reflected by the 

contract in classical theory but on the necessity for 

‘ fairness or equity’ ’’ (De Silva, 2012). In certain 

circumstances, fairness and equity pave the way to 

create a contract of employment without a 

contract and in some other circumstances, fairness 

and equity pave the way to destroy a contract to 

create a contract of employment. Hence, it could 

be argued that a contract of employment is a 

contract like any other, but a contract not like any 

other! 
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Abstract— Despite the clear ban stipulated in the 

United Nations Charter on the use of force against 

territorial integrity and political independence 

against sovereign states international 

interventions based on humanitarian purposes 

have become a common occurrence in the 

contemporary world. This paper examines the 

question of whether there is an established right in 

international law either to intervene or not to be 

intervened based on humanitarian grounds. This 

problem requires the examination of present-day 

international interventions ostensibly based on 

humanitarian purposes, whether to be allowed as 

of a right of the interveners or to be rejected as of 

a right of the target state subjected to such 

attempts. Recent developments in international 

law suggest the need for a reconceptualization of 

its traditional concepts and doctrines to better 

address the current issues from a legal perspective. 

Although non-intervention is a well-established 

principle, reflected in the provisions of the Charter 

of the United Nations in the aftermath of the Cold 

War period the need of intervention based on 

humanitarian purposes emerged profoundly due to 

the mass atrocity crimes perpetrated by or allowed 

by Sovereign states against their own citizens. As a 

result, different viewpoints on the issue of 

interventions should be balanced through a legal 

regime though such an endeavour is lacking at 

present. The concept of Responsibility to Protect 

(R2P) cannot be considered a rejoinder since it is 

more of political in character than legal. Therefore 

this paper emphasizes the need to develop suitable 

criteria and guidelines to regulate unavoidable 

humanitarian interventions launched to avoid or 

end humanitarian catastrophes and to ensure any 

potential abuse of such noble endeavours for 

achieving larger political goals by a polarized 

world. 

 

Keywords— humanitarian intervention, use of 

force, sovereignty of states 

 

I. INTRODUCTION 

 
International interventions based on humanitarian 

purposes are not uncommon in the contemporary 

world. They may take the form of military or non-

military in nature but the end result would be the 

erosion of territorial sovereignty of states, which is 

an established doctrine of international law. Such 

interventions are justified by some claiming that 

exceptional measures may be needed in 

superseding the sovereignty of states to prevent 

an overwhelming humanitarian catastrophe and to 

rebuild societies after such damage. Nevertheless, 

some have vehemently objected interventions 

asserting such endeavours as undue interferences 

on the internal affairs of a sovereign state.  The 

central research problem of this paper is whether 

there is an established right in international law 

either to intervene or not to be intervened. This 

problem requires the examination of present-day 

international interventions ostensibly based on 

humanitarian purposes, whether to be allowed as 

of a right of the interveners or to be rejected as of 

a right of the state subjected to such attempts. 

The secondary question examined in this paper is 

whether the emerging concept of ‘Responsibility 

to Protect (R2P)’ is able to reconcile these 

competing rights effectively based on international 

law principles. 

 

This is a library based research. Scholarly work and 

secondary data will be used to analyse the issues 

and to reach at a conclusion.  

 

One of the foremost principles of international law 

is the inviolability of the territorial sovereignty of 

individual states. Under international law other 

states must respect this territorial sovereignty. 
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Nevertheless, when a state perpetrates egregious 

violations of human rights and humanitarian 

norms another state may violate the former 

state’s territorial sovereignty in order to protect 

the rights of its own people. In such situations, 

sates should not use sovereignty as a shield to 

hide blatant violations of international law. On the 

other hand, powerful states may use 

interventions, by exploiting humanitarian grounds, 

to achieve their larger political, economic and 

other strategic purposes. The following sections of 

the paper will therefore examine the need to have 

sound legal principles to govern the intervention 

regime from a legal point of view.  

 

II. SCOPE OF INTERNATIONAL INTERVENTIONS 

 
The United Nations Charter requires member 

States to refrain in their international relations 

from the threat or use of force against the 

territorial integrity or political independence of 

any state. However, in the aftermath of Cold War, 

a wave of interventions escalated in many 

jurisdictions claiming to end egregious human 

rights violations committed by a state against its 

‘own’ people. This is relatively a new phenomenon 

(Kreide, 2009). Due to changing circumstances and 

the nature of interventions, development of a new 

set of justifications to legitimate interventions 

since the end of the Cold War is apparent.  

 

Defining intervention is a complex endeavor, as 

there is no reasonable agreement among jurists as 

to the meaning and content of intervention in 

international law. The term ‘international 

intervention’ (II) has been defined differently, 

depending on different purposes.  Intervention 

generally implies a breach of sovereignty of states. 

The term has been traditionally defined as an 

action committed to prevent a foreign state from 

denying fundamental rights and persecuting its 

own citizens in a way, which shocks the conscience 

of mankind (Oppenhiem, 1955). Authors have 

generally accepted this basic definition, although 

some find the doctrine of humanitarian 

intervention as inherently vague. Therefore, a 

usable general definition of humanitarian 

intervention (HI) would be extremely difficult to 

formulate and virtually impossible to apply 

meticulously (Franck & Rodley, 1973). Holzgrefe 

(2003) has defined HIs as follows: “It is the threat 

or use of force across borders by a state (or group 

of states) aimed at preventing or ending 

widespread and grave violations of fundamental 

human rights of individuals other than its own 

citizens without the permission of the state within 

whose territory force is applied”.  

 

According to Kernot (2006), this definition contains 

four important elements. First, intervention 

involves the threat or use of force, thus excluding 

non-forcible actions such as economic or political 

sanctions and diplomatic pressures. Second, the 

aim is to prevent human rights violations that are 

severe, widespread or systematic. Third, object of 

interventions do not limit only to the protection of 

the own nationals of the intervening state. Fourth, 

an intervention is performed without 

permission/consent from the state in question. 

Holzgrefe’s definition may represent some of the 

characteristics of recent interventions launched by 

powerful nations after the Cold War period, i.e., 

NATO interventions in Yugoslavia and Libya, but 

cannot be accepted as reflecting the true nature of 

different forms of modern day interventions on 

the territorial sovereignty of States.  

 

In the opinion of the researcher, this widely 

accepted definition is too narrow and limited only 

to the interventions combined with use of force. 

Use of force would be one of the strongest forms 

of intervention but milder modes of interventions, 

which too erode the integrity and right to self-

determination of sovereign states occur 

frequently. The range and nature of resolutions 

passed by the Security Council since the Gulf War, 

relating inter alia to the former Yugoslavia, 

Somalia, Rwanda, Haiti and East Timor, have been 

interpreted as suggesting that the Council is willing 

to treat the failure to guarantee democracy or 

human rights, or to protect against humanitarian 

abuses, as either a symptom, or a cause, of threats 

to peace and security. For example, Libyan 

invasion is interpreted by many as of having the 

objective of regime change and the exploitation of 

natural resources.  

 

Corell (2001) describes II as a coercive action by 

states involving the use of armed force in another 

State without the consent of its Government, with 

or without authorization from the UN Security 

Council, for the purpose of preventing or ending 

gross and massive violations of human rights or 

international humanitarian law. Murphy (2004) 

defines IIs similarly as: “The threat or use of force 

by a State, group of States, or international 
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organization primarily for the purpose of 

protecting the nationals of the target State from 

widespread deprivations of internationally 

recognized human rights, whether or not the 

intervention is authorized by the target State or 

the international community.”  

 

As said by Kreide (2009), intervention implies a 

breach of a nation’s sovereignty, premised on the 

definition of the norm of non-intervention. 

Modern writers prefer to define IIs with special 

reference to humanitarian interventions 

considering the changing face of the issue in the 

aftermath of the Cold War period, which is the 

focus of this paper as well. According to Enabulele 

(2010) “‘humanitarian’ intervention encompasses 

armed responses to certain acts, whether done by 

outsiders or nationals, which ‘shock the moral 

conscience of mankind’. Such acts include, firstly, 

genocide, ethnic cleansing, war crimes, crimes 

against humanity, and other atrocities involving 

loss of life on a massive scale; Secondly, 

interference with the delivery of humanitarian 

relief to endangered civilian populations; and 

thirdly, the collapse of civil order entailing 

substantial loss of life in situations where it is 

impossible to identify any authority capable of 

granting consent to international involvement to 

help restore order.” Problem with this definition is 

that if interventions performed with the consent 

of the target State as to whether such endeavours 

be considered as interventions. If the target state 

is relatively weak or under immense pressure, 

genuineness of the target state’s consent becomes 

questionable.  

 

HI has also been defined as “……the proportionate 

trans-boundary help, including forcible help, 

provided by governments to individuals in another 

state who are being denied basic human rights and 

who themselves would be rationally willing to 

revolt against their oppressive 

government”(Teson, 1988). Since Teson’s this 

definition includes nonmilitary intervention it is 

somewhat flexible but vague. It includes the word 

‘help’ but not ‘military force’. It expands the 

notion of intervention to broader prospects than 

warranted.  As said by Pattison, (2008) there are 

four defining conditions of ‘humanitarian’ 

intervention. First, HI is always a forcible military 

intervention that is carried out without the 

consent of the government of the state. The lack 

of consent and forcible nature distinguishes it 

from the humanitarian assistance, which involves 

relief work done by international actors with the 

consent or at the request of the government. 

Second, intervention should take place where 

there is actual or impending grievous suffering or 

loss of life, not after the occurrence. Third, HI must 

have a humanitarian purpose. It should only be 

carried out with the purpose of ‘preventing, 

reducing, or halting actual or impending loss of life 

and human suffering. Therefore, interventions 

carried out for self-defense may not be a HI. 

Article 51 of the UN Charter permits use of force in 

self-defense.  This defining condition distinguishes 

between HI and the War on Terror. While 

humanitarian intervention is aimed toward 

protecting against loss of life in the target state, 

the War on Terrorism is mainly concerned with 

eliminating the risk posed by some militants of the 

target state to the citizens of the intervening state.  

 

Finally, humanitarian intervention should be 

carried out by an external power. If a state uses 

force to protect its own territory or citizens from 

rebels it cannot be defined as a humanitarian 

intervention, as it comes under the domestic 

jurisdiction of a state (Khosa, 2012). Makind (2001) 

explains the paradoxical relationship between 

regimes of intervention and sovereignty as obvious 

and inevitable.  “Humanitarian intervention refers 

to the use of military force to provide 

humanitarian assistance. It is intelligible mainly in 

relation to state sovereignty. If there were no 

sovereignty to breach, there would be no 

intervention”. 

 

Contemporary efforts on addressing issues pertain 

to interventions define the notion more broadly 

than the definitions examined above. For an 

example, the supplementary volume to the report 

of the International Commission on Intervention 

and State Sovereignty (ICISS, 2001) defines it as: 

“Intervention means various forms of non-

consensual action that are often thought to 

directly challenge the principle of state 

sovereignty. The actual meaning of the term 

"intervention" can be derived from the contexts in 

which it occurs, in addition to the purposes for 

which it is invoked. Actions do not amount to 

intervention if they are based on a genuine 

request from, or with the unqualified consent of, 

the target state. Consent, if it is to be valid in law, 

should emanate from the legal government of a 

sovereign state and be freely given. Forms of 
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interference that fall short of coercion in the 

internal affairs of a state also do not amount to 

intervention.” This definition uses the term 

‘coercion’ instead of use of force. Coercion can be 

defined to include other types of force without 

armed force, i.e., sanctions, warnings, prescription 

of international investigations disregarding the 

objectives of a sovereign state (case of Sri Lanka). 

The Report acknowledges the existence of wider 

definitions of intervention and the difficulties of 

welcoming too broad modes, such as, economic 

activities and foreign direct investments.  

 

III. LEGAL FRAMEWORK GOVERNING 

INTERNATIONAL INTERVENTIONS 

 

The issue of IIs and use of force is authoritatively 

regulated by the UNC. The Charter is a legally 

binding treaty for the member states and, to a 

certain degree, perceived as customary 

international law because a portion of the Charter 

evolved into international norms even for non-

members of the UN (Oh, 2008). The ICJ 

commented in the Nicaragua case (1986) that 

“…[t]he UN Charter…by no means covers the 

whole area of the regulation of the use of force in 

international relations” and that international law 

has developed under the influence of the UN 

Charter to such an extent that “a number of rules 

contained in the Charter have acquired a status 

independent of it”. 

 

The Charter is widely seen as non-interventionist 

in its approach. The below discussion on Article 

2(4) will establish this. It limits the right of states 

to use of force internationally to cases of 

individual or collective self-defence and to 

assistance in UN authorized or controlled military 

operations. Article 51 and Chapter VII include 

relevant provisions for this effect. Nevertheless, 

some of the provisions are overlapping or 

conflicting with others (Simma, 2002). Therefore, a 

detailed discussion based on the relevant 

provisions of the UNC is needed to examine the 

issues governing the legality of contemporary IIs or 

HIs. The following section of the research 

discusses those provisions and the underlying 

meaning of them. 

 

A. Analysing United Nations Charter 

Provisions relating to International 

Intervention Discourse 

The Charter includes a ‘Preamble’ which 

delineates the major reasons for its establishment, 

initial determinations of the membership, and its 

aims and objectives. Article 1 stipulates the 

purposes and principles of the organization. Since 

Article 2 deals with the issue of IIs in Article 2, a 

detailed examination of the ‘letter and spirit’ of 

the provisions therein, in order to analyse the 

legality of contemporary IIs is useful. It is 

important to note that Article 2 provisions remain 

unrevised yet regardless of the changing 

circumstances in the post-Cold War period.  

 

Article 2 in general emphasizes the obligation of 

the UN and its Members to act in accordance with 

the principles included therein. Accordingly, Article 

2(1) underlines the fact that the organization is 

based on the principle of sovereign equality of all 

its Members and thereby the need to preserve it. 

Putting this as the first paragraph of the Article 

indicates the intention of the UN to protect and 

respect the established doctrine of sovereignty of 

states. Article 2(3) highlights the need to get 

international disputes of the Members settled by 

peaceful means in a manner that international 

peace and security, and justice, are not 

endangered. This should be understood in light of 

the purposes of the UN as outlined in the 

preamble. The word ‘peace’ is used as the key 

word in the purposes, which highlights the strong 

intention and commitment of the organization to 

achieve peace for the world as its fundamental 

obligation. Therefore, all the subsequent 

provisions should be interpreted with due regard 

to the aim and purposes of the UN. 

 

B. Article 2(4) of the United Nations Charter  

The principal rule on the use of force is contained 

in Article 2(4) of the Charter, which provides a 

considerable limitation on the use of force by 

States. This provision went further than any 

previous international agreement in prohibiting 

the use of force. The Covenant of the League of 

Nations, the United Nations’ predecessor, had not 

prohibited war between States, but only provided 

a mechanism intended to allow states to resolve 

the underlying dispute prior to actually resorting 

to war. The 1928 Kellogg-Briand Pact contained a 

declaration by state parties that they “condemn 

recourse to war for the solution of international 

controversies and renounce it as an instrument of 

national policy in their relations with one 

another.” However, it did not cover the use of 
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force that was not a “war” (Simma,) It is much 

wider in scope than both the Covenant of League 

of Nations and the Kellogg-Briand Pact (Abbas, 

2012). Article 2(4) stipulates: “All Members shall 

refrain in their international relations from the 

threat or use of force against the territorial 

integrity or political independence of any state, or 

in any other manner inconsistent with the 

Purposes of the United Nations”. Due to the 

exceptions accepted in the pursuing Articles of the 

same text subsequently, it can be argued that this 

Article is not presenting an absolute prohibition. 

For example, Article 51 of UNC provides that; 

“Nothing in the present Charter shall impair the 

inherent right of individual or collective self-

defence if an armed attack occurs against a 

Member of the United Nations, until the Security 

Council has taken measures necessary to maintain 

international peace and security……”Chapter VII of 

the Charter provides for enforcement action 

authorized by the UN Security Council including 

use of force. Except these exceptions, the UNC 

prohibits the use of force strongly in Article 2(4). 

Nevertheless, some scholars argue that Article 2(4) 

is ambiguous at the margin and thus it is 

unwarranted. Simma, (2002) says that the 

wordings of Article 2(4) as ambiguous.  

  

In addition to the exceptions allowed in Article 51 

and the Chapter VII of the UNC, some scholars 

believe that humanitarian intervention has 

become a new exception (third exception) for 

states to justify the use of force against other 

states since interventions based on humanitarian 

grounds are used on a number of occasions. It 

seems that HIs are increasingly used to justify the 

use of force based on humanitarian grounds.  

 

C. Article 2(7) of the United Nations Charter 

Article 2 (7) extends the prohibition against IIs to 

the world organization as well but subject to the 

pursuing articles on right to self-defence and 

collective security.  Article 2(7) stipulates that 

“Nothing contained in the present Charter shall 

authorize the United Nations to intervene in 

matters which are essentially within the domestic 

jurisdiction of any state or shall require the 

Members to submit such matters to settlement 

under the present Charter; but this principle shall 

not prejudice the application of enforcement 

measures under Chapter Vll.”This provision also 

confirms the strong intention of the founders of 

the Charter on strictly limiting interventions or use 

of force against another sovereign state.   

 

The above analysis shows that Article 2 of UNC in 

its entirety does not provide for a right of 

intervention under any ground. It prohibits 

interventions by one or more states against 

another.  

 

    IV. WHAT IS THE ‘RIGHT’: ‘TO INTERVENE’ OR 

‘NOT TO BE INTERVENED’?  

 

The above legal provisions establish the fact that 

there is no right of intervention based on which 

any intervening State justify their actions that 

violate the sovereignty and territorial integrity of 

any target State. However, the concern is when a 

State engages or permits the massive violation of 

egregious norms of human rights and 

humanitarian law to commit within their 

boundaries whether such behaviour should be 

tolerated by the rest of the world unconditionally. 

Can a target State invoke a right of non-

intervention or not to be intervened grounded on 

the established legal principles on non-

intervention and sovereignty of States? The 

answer is negative because, at present, State 

sovereignty is no more considered an absolute 

right in the contemporary world. Sovereignty is 

widely used as a yard stick to measure the 

readiness of states to discharge their obligations 

and responsibilities towards their own people and 

rest of the world.
 
It has been subjected to many 

changes, challenges and constraints. Due to this 

transformation and increased state practice, 

international community expects certain 

behaviour from each and every state. States are 

duty bound to ensure human rights of all and in 

particular those who live within the jurisdiction of 

the respective States. Accordingly, state 

authorities are responsible for the safety and 

wellbeing of the citizens and to take appropriate 

steps to protect and promote their rights and 

needs. If they do not perform this obligation 

satisfactorily, scrutinizing their behaviour by the 

out siders in unavoidable. 

“I approached sovereignty not as a negative 

concept by which States barricade themselves 

against international scrutiny and involvement, 

but rather as a positive concept entailing 

responsibility for the protection and general 

welfare of the citizens and of those falling under 

state jurisdiction”.  



64 

 

The problem is whether the existing legal 

standards provide a satisfactory legal framework 

to govern the international community’s claims or 

actions based on ‘responsibility to protect’ or 

‘right to humanitarian intervention’. In the 

contemporary world new issues and challenges, 

which too deserve international interventions in 

different forms, are emerging. When human rights 

and humanitarian norms are violated in Rwanda, 

Kosovo, Bosnia, Somalia, Iraq, Afghanistan and 

Libya the responses and reactions of the 

community of States were diverse. The actions 

taken in the case of Libya were not taken in the 

case of Syria. This selective approach suggests the 

danger of accepting a right to intervene. Similarly, 

gross violations occurred in the same jurisdictions 

invite for some form of intervention to halt or end 

human catastrophes unaddressed by the sovereign 

State. The issue has to be dealt with the 

introduction of guidelines or safeguards to 

regulate HI under very exceptional circumstances. 

However, this is not a third exception to the Article 

2(4) of the UNC. Therefore, the present legal 

structure neither offer a right of intervention for 

States which wish to be the interveners in 

prospective situations nor a right of non-

intervention as a shield to hide the egregious 

human rights and humanitarian law violations 

happened in target States. 

 

Accountability of individual States as well as 

community of States is equally important in 

permitting or prohibiting interventions based on 

humanitarian grounds.  Well established legal and 

institutional framework is an earnest and timely 

need in order to regulate and supervise the 

diverse forms of international interventions, their 

legality, suitability, credibility and rationality. 

 

     V. DOCTRINE OF ‘RESPONSIBILITY TO PROTECT’: 

IS THIS A REJOINDER ON THE ISSUE OF 

INTERVENTION? 

  

The ‘Responsibility to Protect’ (R2P) doctrine 

posits that each State has a responsibility to 

protect its population from genocide, war crimes, 

ethnic cleansing and crimes against humanity. 

When States fail in this responsibility, the 

international community and individual States 

have a responsibility to protect people from 

serious human rights violations. The R2P was 

produced as a possible answer to halt repeated 

failures of the international community to 

intervene in cases of on-going mass atrocities, 

such as in Rwanda and Kosovo. The concept was 

originated at the International Commission on 

Interventions and State Sovereignty (ICISS) in 

2001. The concept sought to deflect attention 

from the controverted ‘right’ of some States to 

intervene, to the duties of all States to protect 

their own citizens (ICISS, 2001). The 

recommendations of the ICISS Report received 

powerful endorsement from the Secretary-

General’s High Level Panel on Threats, Challenges 

and Change (HLP) in 2004. It was subsequently 

adopted by the UN General Assembly in 

Resolution 60/1, the 2005 World Summit Outcome 

and has been cited by the UN Security Council in 

Resolution 1674 of 2006.  The Secretary General in 

a Report in 2009 introduced a three pillar 

approach to implement the ‘R2P’, which was 

subsequently presented to the UN General 

Assembly.  

 

Although ‘R2P’ has been widely accepted as a 

possible rejoinder to harmonize conflicting interest 

between intervening States and the target State it 

was invoked in Libya but not in Syria, despite the 

striking similarities of systematic human rights 

violations occurred in both territories.  If the 

underlying rational of the doctrine is to prevent 

and halt mass atrocities by framing sovereignty as 

a responsibility of the State to safeguard the well-

being of its citizens, why has action been taken in 

one but not the other case?  It demonstrates the 

weaknesses of this concept as a sustainable 

rejoinder. 

 

‘R2P’ could attract the world attention when it is 

operationalized through UN SC Resolution passed 

on Libya. However, R2P is not a legal norm 

although it has certain legal dimensions. 

Accordingly, the implementation of ‘R2P’ 

ultimately based on politics and practicalities of 

the situation and involves a State’s choice to 

assume responsibility on a case-by-case basis. 

Although ‘R2P’ sounds legal it is fundamentally a 

political act. Therefore, the idea of an apolitical 

humanitarianism may be a noble endeavour but is 

incompatible with the reality of international 

politics. Thus ‘R2p’ cannot be accepted as a 

rejoinder and it is unable to reconcile these 

competing rights effectively based on international 

law principles. 
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VI. CONCLUSION 

 

As examined above non-intervention was a well-

established principle in the aftermath of the 

Second World War and it has been reflected in the 

provisions of the Charter of the United Nations.  

Nevertheless, after the Cold War era the need of 

intervention based on humanitarian purposes 

emerged profoundly due to the mass atrocity 

crimes perpetrated by or allowed by Sovereign 

States against their own citizens. Therefore, 

different viewpoints on the issue of interventions 

should be balanced through a legal regime though 

such an endeavor is lacking at present. There is no 

particular right in international law either 

permitting the interventions or totally prohibiting 

any action against violating states thereby allowing 

them to use it as a shield to hide serious violations 

of international law.  

 

Recent developments in international law suggest 

the need for a reconceptualization of its traditional 

concepts and doctrines to better address the 

current issues from a legal perspective. New 

guidelines or safeguards should be formulated 

with wide acceptance by the international 

community in order to address the issue of 

humanitarian intervention legally and effectively. 

‘R2P’ cannot be considered a rejoinder since it is 

more of political in character than legal. It is the 

obligation of states, individually as well as 

mutually, to develop such a legal regime within the 

international law framework to achieve 

international peace and stability without 

jeopardizing the individuality and solidarity of 

sovereign States. 

 

REFERENCES 

 

BOOKS 

 

Holzgrefe, J. L. (2003). “The Humanitarian 

 Intervention Debate”, in Holzgrefe, J.L.  and 

 Keohane, R.O. Humanitarian  Intervention: 

 Ethical, Legal and Political  Dilemmas, Ed., 

 New York: Cambridge  University Press, 

 p. 18. 

  

Oppenheim,  L.  (1955 ). International Law: A 

 Treatise, 3rd ed. London : Longman,  p.312. 

 

Teson, F. R. (1988). Humanitarian Intervention: 

 An Inquiry into Law and Morality, Dobbs 

 Ferry, N.Y., Transnational Publishers, Inc. 

 

Pattison, J. (2010).Humanitarian Intervention and 

 The Responsibility To Protect: Who Should 

 Intervene, Oxford, Oxford University Press 

 p.25.  

 

Simma, B. (2002). The Charter of the United 

 Nations: A Commentary, 2
nd

 ed, Oxford, 

 Oxford University Press, , p.137. 

 

JOURNAL ARTICLES 

 

Corell, H.(2001).Under-Secretary-General for Legal 

 Affairs, The Future of Humanitarian 

 Interventions, Keynote Address, Durham.  

 <http://www.unc.edu/depts/diplomat/ar

 chives_roll/2001_07-

 09/hum_intervention/hum_03b_correll.h

 tml> visited on 10.05.2014. 

 

Deng, F.M. (2001). “The Global Challenge of 

 Internal Displacement”, Vol.5 Washington 

 University Journal of Law &  Policy, p.144. 

 

Enabulele, A. O.  (2010). 

 “Humanitarian intervention and territorial 

 sovereignty: the dilemma of two strange 

 bedfellows”, Vol.14, The International  Journal 

                  of Human Rights, p.410. 

 

Franck T.M. and Rodley, N.S. (1973).  “After 

 Bangladesh: The Law of Humanitarian 

 Intervention by Military Force”, Vol. 67 

 American Journal of International Law,  pp 

                  275, 305.  

 

Gulati J. and Khosa, I. (2012). “Humanitarian 

 Intervention: To Protect State 

 Sovereignty”, Vol.41, Denver Journal of 

 International Law and Policy, p.397.  

 

Kernot, S. (2006). “Humanitarian Intervention:  Human 

 Rights versus Humanitarian  Assistance”, Vol. 

 18 (1) Global Change,  Peace & Security, 

 p.  42. 

  

Kreide, R. (2009).“Preventing Military  Humanitarian 

 Intervention?” Vol. 10  German Law 

 Journal, p. 93. 

 



66 

 

Makind, S. M. (2001). “Human Rights, 

 Humanitarianism, and Transformation in 

 the Global Community”, Vol.7 Global 

 Governance, pp. 343-362. 

 

Murphy, S. D. (2004).  “Assessing the Legality of Invading 

 Iraq”, Vol.92 (4) George Town Law Journal, p. 

 173.  

 

Oh, S. J. (2008).“The Legality of Humanitarian 

 Intervention: Focusing on the Responsibility to 

 Protect’, Vol.  3, Korean University Law 

 Review. p.135 

 

Winfield, P. H. (1924). “The Grounds of Intervention in 

 International Law”, Vol.5, British Year Book of 

 International Law, p.149.  

 

CASES  

 

Nicaragua v. US case (1986), International Court of 

 Justice.  

 

INTERNATIONAL DOCUMENTS  

 

Supplementary volume to the report of the 

 International Commission on Intervention and 

 State Sovereignty, p. 15.  

 

BIOGRAPHY OF THE AUTHOR 

 

 

Author is a Senior Lecturer 

attached to the Department of 

Public and International Law of 

the Faculty of Law, University of 

Colombo, Sri Lanka. Presently her 

teaching subjects are Public 

International Law, International Humanitarian Law and 

Human Rights Law for both postgraduate and 

undergraduate students. Currently she holds a number 

of administrative and academic positions within and 

outside the University of Colombo. She is the Course 

Coordinator of the Postgraduate Diploma in Human 

Rights and Masters in Human Rights programmes 

conducted by the Faculty of Graduate Studies and the 

Course Director in International Humanitarian Law of 

the Master of Law Programme of the Faculty of Law, 

University of Colombo. She serves as the Executive 

Editor of the Sri Lanka Journal of International Law 

published by the Faculty of Law. 
  



67 

 

 

Protection of the Rights of Sri Lankan Migrant Women Workers: Critical 
Analysis of the Domestic and International Legal Regime. 

 
GJHK  Siriwardana 

 
38/8, 3

rd
 Lane, Baddagana south, Pita kotte, Kotte. 

jinathmas@gmail.com 

Abstract- Sri Lanka is a third world country in 

which foreign employment plays a major role in 

directing foreign currency towards the country. The 

rate of migrant women workers in Sri Lanka is very 

high and they are highly vulnerable in the form of 

the protection. Violation of their rights can be seen 

in the form of physical, emotional, sexual and 

economics. The domestic legal regime governing 

this issue includes the fundamental rights 

jurisdiction, labor rights jurisdiction and Bureau of 

Foreign Employment Act No. 21 of 1985. The 

international jurisdiction compromises of the 

International convention on the protection of the 

rights of all migrant workers and members of their 

families and the CEDAW convention. Despite all 

this protection there are incidents which reflect 

that all what have been done are not sufficient in 

order to protect the rights of the women migrants.  

Research Problem- Whether the available 

protection granted by the domestic and 

International legal regimes for Sri Lankan women 

migrant workers is sufficient to protect their rights.  

The objective of this study is to critically review the 

current domestic and international context relating 

to the protection of the women migrants and in 

order to realize whether such protection is 

sufficient to protect the rights of the Sri Lankan 

women migrants.  

This study is based on the qualitative research 

method where the research will extensively 

examine the relevant provisions of national and 

international legal instruments and national policy 

on migrant workers. The data collection was done 

through library research and internet data bases. 

The primary sources of this work include relevant 

Acts, International conventions. Research reports, 

journal articles, books and newspaper articles are 

also analyzed as secondary sources. 

Keywords- women migrant workers, women’s 

rights, Domestic legal context, International legal 

regime 

 

I. INTRODUCTION 

 

Sri Lankan women migrant workers are employed 

all over the world especially in the Middle Eastern 

countries such as Kuwait, Saudi Arabia, UAE ,Qatar 

etc.  Such workers expect and require the same 

dignified and healthy working conditions enjoyed 

by the domestic workers. The role of the women 

migrant workers cannot be disregarded since they 

bring large amount of foreign currency to the 

country. According to the Human Rights Watch 

(HRW) report of 2007 Labor Migration brings 

USD525 million more than the country received 

through foreign aid and foreign direct investment 

when both combined. 

 

The majority of migrant women belong to 

disadvantaged communities. The reasons for 

migration may be due to lack of access to regular 

and substantial income and the lack of capacity to 

bear the rising cost of living. 

 

The majority of the Sri Lankan women migrants 

are working in Middle East countries works as 

domestic workers. The reason for that may be 

their vocational skills are lower than the males, so 

that job options available for women are limited to 

domestic works while male workers have more job 

opportunities. 

 

These women workers are highly vulnerable to 

violation of their rights due to the lack of 

knowledge as to the rights available to them and 

what actions should be taken in protecting their 

own rights. This  is because poor levels of 

education. Recently many cases have been 

reported on violations on rights of the women 

migrant workers. The case of Rizzana Nafeek 

which happened recently reflects phenomena of 



68 

 

failure of the home country to safe guard the 

rights of the women migrant workers as well as 

the lack of enthusiasm of the host country to 

protect the rights of the women migrant workers. 

Rizzana Nafeek was a young girl who had not 

reached the prescribed age limit to work as a 

migrant worker and migrated as a domestic 

worker with false document which was supplied 

by erroneous agents,  also she did not have any 

particular training related to domestic works. 

Ultimately she was convicted with the death 

penalty for killing a child according to the Shea 

Muslim law. Even though the Sri Lankan 

government and many non-governmental 

organizations requested the host country to 

reconsider the judgment, they failed. 

 

Most complaints made by women migrants alleges 

that they were denied adequate food, 

communication restricted, not given proper 

medical assistance as well as physical and sexual 

harassments. 

 

Thus it is questionable whether  migrant women 

workers of Sri Lanka enjoy the rights conferred to 

them by the domestic legal frame work as well as 

the International legal frame work. 

 

II. DOMESTIC LEGAL FRAME WORK. 

 

The applicable legal standards in the domestic 

level for the protection of the rights of the women 

migrant workers consist of the fundamental rights 

jurisdiction and Bureau of Foreign Employment Act 

No.21 and Sri Lankan national policy on labor 

migration. 

 

A. Fundamental Rights Jurisdiction 

Under the Article 11 of the constitution it has been 

guaranteed that no person shall be subjected to 

torture, cruel, inhuman or degrading treatment or 

punishment. Thus when a woman is subjected to 

physical, sexual harassment or metal abuse it to 

amounts to the violation of the rights conferred by 

this article. Further Article 12 of the constitution 

guarantees equality before law and equal 

protection of the law. Thus all migrant women 

should be given equal job opportunities and 

healthy and dignified working conditions as equal 

to men. And also migrant women are entitled to 

the equal protection of the law as well. 

 

Furthermore, it has been prohibited by the 

constitution to discriminate on the grounds of 

race, religion, language, caste, sex, political 

opinion, place of birth or any of such grounds. 

Accordingly migrant women workers shall not be 

discriminated on the ground of their sex, race, 

religion, place of birth etc. Thus these rights 

ensure that no women migrant worker shall be 

subjected to any form of violation of their rights 

especially physical, mental and sexual abuse. 

 

B. Bureau of Foreign Employment Act No.21of 

1986 

The Bureau of Foreign Employment Act No.21 of 

1986   Act came in to force in response to the 

increasing number of migration to the Middle 

Eastern countries that took place in 1980 s and to 

overcome the malpractices in relation to foreign 

employment.  

 

The major work done by this Act was establishing 

the Sri Lanka Bureau of Foreign Employment 

(SLBFE). This Act was amended in 1994 and 

included the SLBFE as a scheduled institution 

under the Bribery Act. Currently SLBFE functions 

through 24 branches all over the country. 

SLBFE operates as a self-financed organization that 

is also semi-governmental in nature. The funds are 

derived by the SLBFE through the recruitment fees 

of the migrant workers and the commissions paid 

by the employment organizations. 

 

The objectives of the SLBFE are as follows 

         1. To promote/develop foreign employment 

opportunities 

        2.    Regulate Foreign Employment Agencies 

        3.    Assist Foreign Employment Agencies to 

grow and development. 

        4.   Set standards for foreign employment 

        5.    Recruit Sri Lankans for foreign 

employment 

        6.    Provide for the welfare and protection of    

               migrant workers 

        7.    Undertake the training and orientation 

         8.    Verify documentation of migrant workers 

 

The Act provides that “a person other than the 

Bureau shall not carry on the business of a Foreign 

Employment Agency unless he is the holder of a 

license issued under this Act and otherwise in 

accordance with the terms and conditions of that 

license”. 
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Under Sec 37 (1) it prohibits the licensee from 

advertising on any foreign employment 

opportunities and call for applications without the 

prior authority of the SLBFE. Furthermore, Act 

contains provisions for renewal and cancellation of 

the license. 

 

The role of the SLBFE is significant in order to safe 

guard the rights of the women migrant workers 

especially in terms of the compulsory registration 

of migrant workers, training programs to develop 

their skills, awareness programs to avoid 

malpractices, monitoring of licensed recruitment 

agencies etc. 

 

C. Sri Lankan national policy on labor migration 

The Sri Lankan national policy on labor migration 

was developed by the Ministry of Foreign 

Employment Promotion and Welfare. It was the 

outcome of the realization of the contribution of 

the migrant workers to the economy of Sri Lanka 

and ultimately it works towards the fulfillment of 

human rights and labor rights of the migrant 

workers. 

 

The national policy aims to promote opportunities 

for all men and women in engaging decent and 

productive foreign employment in condition of 

freedom, equity, security and human dignity. The 

policy is basically developed under three headings, 

  1.          Governance of the migration process 

2.    Protection and empowerment of the 

 migration  Workers and their families 

3. Linking migration and development 

 processes. 

 

The objectives of the policy are , 

1. To develop a long-term vision for the role 

of labor migration in the economy 

2. To enhance the benefits of labor 

 migration         on the economy, society, 

 and the migrant workers and their 

 families and minimize its negative 

 impacts;  

3.  To work towards the fulfillment and  

protection of all human and labor rights 

of migrant workers 

 

The National Policy on Labor Migration promotes 

and supports the migration of skilled men and 

women which ensure healthy work environments 

with the aim of achieving the protection of 

fundamental human rights at work in their highest 

standards. 

 

And also it is provided that the State recognizes 

the fundamental equality of women and men 

before the law and the significant role of women 

workers in nation-building and recognizing the 

contribution of Sri Lankan women migrant workers 

and their particular vulnerabilities. It also 

recognizes the duty of the State to apply gender 

sensitive criteria in the formulation and 

implementation of policies and programs affecting 

migrant workers. 

 

III. INTERNATIONAL LEGAL FRAME WORK. 

 

The International legal frame work of protecting 

rights of migrant women is consists of the CEDAW 

convention and International convention on the 

protection of the rights of all migrant workers and 

members of their families. 

 

A. Convention on elimination of all forms of 

discrimination against women ( CEDAW). 

CEDAW contains 30 provisions which are set out to 

overcome the discrimination against women in the 

areas of education, family life, employment, 

contribution to the development etc. 

 

Sri Lanka ratified CEDAW in 1981 without 

reservations. Therefore Sri Lanka has an obligation 

to act in accordance with the CEDEW convention. 

Under Article 3 of the CEDAW convention,  women 

are fundamentally equal with men in all spheres of 

life. And also it requires that countries must take 

measures to uphold women's equality in the 

political, social, economic, and cultural fields. Thus 

women migrant workers enjoy the equal level of 

rights as men as well as equal level of job 

opportunities. But it is  important to point out that 

even though women migrant workers enjoy equal 

levels of protection as men the authorities also 

must recognize that  women migrants are 

especially vulnerable to abuse. 

 

CEDAW also recognizes that women have equal 

rights in employment, including without 

discrimination on the basis of marital status or 

maternity. It guarantees that Women have the 

right to have equal access to work, to choice of 

profession, job security and benefits, vocational 

training, social security and paid leave, and equal 

pay for work of equal value. 
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Under the Article 8 of the convention it has been 

guaranteed that women have the right to work at 

the international level without discrimination. 

Thus women should not be prevented from 

engaging in foreign employment solely on the 

ground of their gender. 

 

B. International convention on the protection of 

the rights of all migrant workers and members of 

their families. 

Sri Lanka has ratified the convention on the 

protection of the rights of all migrant workers and 

members of their families in 1996. The convention 

provides a comprehensive treaty focusing on the 

protection of migrant workers’ rights. It also 

emphasizes the link between migration and 

human rights as well. 

 

Article 2 (1) defines a migrant worker as a person 

who is to be engaged, is engaged or has been 

engaged in a remunerated activity in a State of 

which he or she is not a national. 

 

 Article 7 of the convention sets out the principle 

of non discrimination where it provides that State  

parties should respect and ensure the rights 

contained in the Convention without distinction of 

any kind such as sex, race, color, language, religion 

or conviction, political or other opinion, national, 

ethnic or social origin, nationality, age, economic 

position, property, marital status, birth or other 

status.  

 

Furthermore part 3 of the convention grants a 

series of rights to migrant workers and their family 

members. Most of these rights were guaranteed 

under ICCPR as well. However according to Art. 35 

of the convention it states that nothing in the 

Convention shall be interpreted as implying the 

regularization of the situation of migrant workers 

or members of their families who are non-

documented or in an irregular situation or any 

right to such regularization of their situation. Thus 

while the convention aims to protect the rights of 

the legal migrants on the other hand the 

convention aims to curb and discourage illegal 

migration. 

 

Apart from this convention, the ILO Convention on 

Forced Labor, No. 29, has been ratified by Sri 

Lanka, Saudi Arabia, Kuwait, Lebanon, and the 

UAE. It defines forced labor as all work or service 

which is exacted from any person under the 

menace of any penalty and for which the said 

person has not offered himself/ herself voluntarily. 

However if these conventions are not ratified by 

the labor receiving countries Sri Lanka cannot 

enforce the rights of the migrant worker in the 

receiving countries. 

 

But ILO declaration also provides that all members, 

even if they have not ratified the Conventions in 

question, have an obligation arising from the very 

fact of membership in the Organization to respect, 

to promote and to realize, in good faith and in 

accordance with the Constitution, the principles 

concerning the fundamental rights which are the 

subject of those Conventions. Thus labor receiving 

countries which have not ratified the ILO 

conventions, but members to ILO cannot simply 

ignore the content in such conventions. 

 

IV. CONCLUSION 

 

Foreign currency derived through migrant workers 

play a major role in the Sri Lankan economy. On 

the other hand it has a great impact on 

maintaining healthy international relations among 

nations and violation of the rights of such migrant 

workers breaks the pattern of the relationship 

between home state and the host state ultimately. 

 

With regard to the violation of the rights, women 

migrant workers are especially vulnerable to such 

violations. It may be due to their lack of education, 

awareness or may simply be because they are 

women. Thus under the domestic legal frame work 

fundamental rights jurisdiction and Bureau of 

Foreign Employment Act No.21 and Sri Lankan 

national policy on labor migration provides 

protection to the women migrant workers while 

under the International jurisdiction CEDAW 

convention and International convention on the 

protection of the rights of all migrant workers and 

members of their families apart from the other ILO 

conventions which provides protection. But when 

analyzing these instruments it became clear that 

even though these instruments (except CEDAW) 

provides a number of provisions for ensuring the 

rights of the migrant workers, number of 

provisions available which specifically address the 

protection of the rights of  women migrant 

workers are very limited such that insufficiently 

addressed. Lack of such special protection for 

women migrant workers may lead to increase the 
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vulnerability of the violation of the rights of 

women migrant workers. 

 

Thus there is a need for setting up a special 

mechanism to protect the rights of the women 

migrant workers since they are vulnerable to 

abuse by their nature. And also it is important to 

increase the options of employment for women 

through special focus on developing vocational 

skills. Vocational training centers should conduct 

courses in upgrading the skills of women as 

domestic workers who would work abroad. And 

also awareness programs should also be 

conducted to increase the knowledge of women 

migrant workers before their departure as to the 

rights available for them, what action should be 

taken in case of violation of their rights, to whom 

they should be addressed in such cases etc. 
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Abstract. - Education for Sustainable Development 

(ESD) is a concept which presents a new vision for 

education for the achievement of development 

that includes economic growth, social 

development and environmental protection, with 

culture as an underlying element. The ESD concept 

has its source in Agenda 21, a non-binding 

document for voluntary action adopted by 178 

governments at the conclusion of the United 

Nations (UN) Conference on Environment and 

Development held in Rio de Janeiro in 1992 and it 

has been reaffirmed in subsequent international 

conferences and documentation. Chapter 36 of 

Agenda 21 identified four major thrusts of ESD. 

The most relevant for the purposes of this research 

is included in the second thrust: the need for 

reorienting existing university education to include 

more principles, skills, perspectives and values 

related to social, economic and environmental 

sustainability. 

This research analyzes the ESD concept as applied 

and developed during the Decade of ESD, but goes 

beyond the theoretical foundations to suggest 

possibilities (including action plans) for the future 

directions that could be taken by the Sri Lankan 

university sector with regard to ESD. One of the 

main issues is to identify where Sri Lankan 

universities can improve in the area of 

opportunities for multi-disciplinary studies and 

research and develop co-operation between 

different specialized fields in our university system, 

in place of the traditional isolation of disciplines. 

Keywords: Education for Sustainable 

Development, University Education, Multi-

disciplinary, Strategies. 

 

I. INTRODUCTION 

 

“Education is held to be central to sustainability. Indeed, 

education and sustainability are inextricably linked, but 

the distinction between education as we know it and 

education for sustainability is enigmatic for many.” 

(UNESCO IIS, 2005). 

 

Education for Sustainable Development (ESD) is a 

concept which presents a new vision for education 

for the achievement of development that includes 

economic growth, social development and 

environmental protection, with culture as an 

underlying element (UNESCO, About ESD). The ESD 

concept has its source in Agenda 21, a non-binding 

document for voluntary action adopted by 178 

governments at the conclusion of the United 

Nations (UN) Conference on Environment and 

Development held in Rio de Janeiro in 1992 (also 

referred to as the Rio Conference).  

 

In 2002, the UN General Assembly Resolution 

57/254 declared 2005-2014 as the UN Decade of 

Education for Sustainable Development (DESD), 

with UNESCO appointed to develop an 

International Implementation Scheme (IIS). At the 

Rio+20 Summit in 2012 (also known as the UN 

Conference on Sustainable Development), 180 

world leaders, including the Sri Lankan President, 

reaffirmed their commitment to Agenda 21. Thus, 

Sri Lanka is one of the many countries in the world 

that has made a political commitment to ESD. The 

Sri Lanka National Action Plan on Education for 

Peace and Sustainable Development, formulated 

by the Education Ministry in collaboration with 

UNESCO, was launched on January 30
th

 2012 (See 

Sunday Observer). The issue now is to consider to 

what needs to be done to implement this 

commitment in a meaningful manner. ESD, with its 

emphasis on education, has relevance for the 

university community. But to what extent is there 

awareness of this concept, let alone 

implementation in our degree programmes, 

curricular, research and management practices? 

As there is always room for improvement; in what 

way can we improve the existing situation to bring 

it into better alignment with ESD? 

http://en.wikipedia.org/wiki/UN_Conference_on_Environment_and_Development
http://en.wikipedia.org/wiki/UN_Conference_on_Environment_and_Development
http://en.wikipedia.org/wiki/Rio_de_Janeiro
http://www.un.org/esa/sustdev/documents/agenda21/index.htm
http://en.wikipedia.org/wiki/UN_Conference_on_Environment_and_Development
http://en.wikipedia.org/wiki/UN_Conference_on_Environment_and_Development
http://en.wikipedia.org/wiki/Rio_de_Janeiro
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This research analyzes the ESD concept as applied 

and developed during the Decade of ESD, but goes 

beyond the theoretical foundations to suggest 

possibilities for the future directions that could be 

taken by the Sri Lankan university sector with 

regard to ESD. 

 

II. RESEARCH METHODOLOGY 
 

This research is library-based. Key documents in 

the field of international environmental law 

(abovementioned) as well as significant expert 

studies, such as the 2005 UNESCO International 

Implementation Scheme (IIS) and the 2008 Report 

of the International Commission on Education for 

Sustainable Development Practice (ICESDP) 

convened by the Earth Institute at Columbia 

University will be analyzed. It is hoped that 

suggestions for best practices can be a first step to 

engage critical thinking on this topic and would 

result in more research from academics in other 

fields as well as be considered by the university 

and higher education administration. 

 

III. EVALUATION 

 

I Sustainable Development 

The modern form of the ‘sustainable 

development’ concept has been traced back no 

further than the 1980 World Conservation 

Strategy drafted by the IUCN (Atapattu, 2006). 

However, it was after its inclusion in the 1987 

Report of the World Commission on Environment 

and Development (WCED) and adoption by the 

1992 Rio Conference and the Rio Declaration on 

Environment and Development, that this modern 

concept of sustainable development became 

entrenched in environmental and developmental 

consciousness. The broad definition for 

sustainable development given in the WCED 

Report, which was titled ‘Our Common Future’, is: 

Development that meets the 

needs of the present generation 

without compromising the ability 

of the future generation to meet 

theirs. 

Apart from this definition, there are no 

comprehensive definitions of sustainable 

development – it is usually used as an ‘umbrella 

term’ that covers many interconnected concepts 

(Atapattu, 2006). Included within the concept of 

sustainable development is a call for change in the 

way that development is carried out without 

concern for long-term consequences. The WCED 

Report clearly believed that there was an urgent 

need for change stating that: 

We are unanimous in our 

conviction that the security, well-

being and very survival of the 

planet depend on such changes 

now. (WCED, 1987) 

Embedded in the concept of sustainable 

development is a principle of ‘inter-generational 

equity’ – of fairness and taking into account the 

needs of the generations that follow, without 

leaving them a legacy of depleted resources and a 

polluted planet. 

 

This concept of sustainable development is not 

something that had been unknown until recent 

times, as it is clear that many cultures and ancient 

civilizations had awareness of the concept of 

developing sustainably by not destroying in greed 

and haste the natural resources that are needed to 

sustain present and future generations. The best 

example is the speech on the ‘web of life’ 

attributed to the Native American Chief Seattle of 

the Duwamish, which is quoted today by children 

all around the world. In 1991 a spokesperson for 

the Six Nations of the Iroquois stated that: 

 

When one speaks of generations 

the way the Indians speak of them, 

we must see that the next 

generations, those faces coming 

from the earth, have the same 

good that we have and can enjoy 

the same law that we do…So when 

you talk about the philosophy of 

sovereignty, you must talk about 

longevity and the future. This is 

the common sense that comes 

from the long experience of Indian 

Nations being in one place: if you 

do not work with the [natural] 

laws that surround you, you will 

not survive…The problem here is 

that we visit this retribution upon 

our children and our grandchildren 

(Lyons, 2000) 

 

These indigenous philosophies nourished the 

concepts and principles declared at the Rio 

Conference. From our own Sri Lankan culture and 

history, there is much that can be used to nourish 

modern Sri Lankan education and make in more 



74 

 

aligned with ESD. Buddhist culture, practices and 

philosophy especially, has a lot to contribute in its 

understanding of rational action and the 

connection of human beings with the ecosystem 

(Mendis, 2008; 2014). 

 

II Education for Sustainable Development (ESD) 

The 40 Chapters of Agenda 21 of the Rio 

Conference were not written overnight. From 

1987(when the WCED Report was published) to 

1992, the concept of sustainable development was 

discussed in committees that led ultimately to the 

Agenda 21 document. The ESD concept can be 

perceived throughout the 40 Chapters of Agenda 

21, but it is in Chapter 36 is titled “Promoting 

Education, Public Awareness, and Training” that it 

was focused on most clearly. Chapter 36 of 

Agenda 21 identified four major thrusts of ESD: 

 

1. Improving access to quality basic 

education.  

2. Reorienting existing education 

programmes. 

3. Developing public understanding and 

awareness.  

4. Providing training.  

 

ESD is a multi-disciplinary approach which calls 

upon educators and learners to become motivated 

to critically evaluate and develop new visions of a 

sustainable future.The most relevant for the 

purposes of this research is included in the second 

thrust: the need for reorienting existing university 

education to include more principles, skills, 

perspectives and values related to social, 

economic and environmental sustainability. This 

aspect was also reaffirmed in the Luneburg 

Declaration on Higher Education for Sustainable 

Development of 10 October 2001, which 

emphasized the indispensable role of higher 

education in informing and supporting all 

education to address the critical challenges of 

sustainable development. Furthermore, the 

Ubuntu Declaration on Education and Science and 

Technology for Sustainable Development, made 

just prior to the 2002 World Summit for 

Sustainable Development also supports and 

promotes ESD. 

 

Ten years after Rio, the Decade for Education for 

Sustainable Development (DESD) was announced 

in December 2002 and set to last from 2005-

2014.UNESCO was appointed to develop an 

International Implementation Scheme (IIS) for the 

DESD, but many individuals, organizations, and 

networks also volunteered to work on the DESD. 

The success of this initiative will depend on the 

extent and dedication ofthe human resources 

brought together by governments and non-

governmental organizations, and their partners in 

civil society and business. 

 

The UNESCO IIS sets out a broad framework for 

how contributions can be made to the DESD and 

what nations have committed to achieve. Different 

nations, individually or in regional collaboration, 

agreed to create plans (including timetables for 

achievement) and strategic approaches based 

upon the framework provided by the IIS. 

 

The basic vision of the DESD is a 

world where everyone has the 

opportunity to benefit from 

education and learn the values, 

behaviour and lifestyles required 

for a sustainable future and for 

positive societal transformation 

(UNESCO 2005). 

 

The IIS has suggested a framework of seven 

strategies for stakeholders to use in the 

institutional frameworks and in networks with 

partners. These are:  

 

1. Vision-building and advocacy;  

2. Consultation and ownership;  

3. Partnership and networks;  

4. Capacity-building and training;  

5. Research and innovation;  

6. Use of Information and Communication 

Technologies (ICTs);  

7. Monitoring and evaluation.  

 

This second thrustin Agenda 21, which includes 

reorienting university education, also links with the 

first of the seven strategies suggested by the 

UNESCO IIS for institutional frameworks, that of 

vision-building: to “envision what it means to live 

within environmental limits…and work 

sustainably” (UNESCO 2005). 

 

Thus, it is clear that ESD and by implication, 

creation of a more sustainable future is not merely 

about ‘more education’ or an add-on of another 

component to curricula by integrating the 

sustainable development concept into existing 

http://www.un.org/esa/sustdev/documents/agenda21/index.htm
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higher education structures. It requires a deeper 

response, which transforms higher education and 

leads it forward through a vision of a more 

sustainable future. This may sound unrealistically 

idealistic -so what can it mean in practice? The IIS 

states that it is an issue of ‘content and relevance’: 

Questioning, rethinking, and 

revising education from pre-school 

through university to include more 

principles, knowledge, skills, 

perspectives and values related to 

sustainability in each of the three 

realms – environment, society, and 

economy – is important to our 

current and future societies. This 

should be done in a holistic and 

interdisciplinary context, engaging 

society at large, but carried out by 

individual nations in a locally 

relevant and culturally appropriate 

manner (UNESCO 2005). 

 

Transforming education so that it can effectively 

deal with the complex issues that affect 

sustainability is the challenge of ESD. It is not 

merely education reform, but education that links 

with reform of values and/or re-discovery of 

values of sustainability, depending on how a 

system approaches it. Formulating the values of 

ESD for each nation or community, so that it is 

relevant and culturally appropriate, is one of the 

tasks of educators.
6In Sri Lanka, we must link these 

global frameworks with local and indigenous 

knowledge and values in order for it to be 

effective in our country and our education system. 

It should not be a thoughtless copy-paste of 

international or foreign ideas, but an adaptation 

that is best suited for our circumstances, taking 

into account culture and both socio-political and 

economic realities. 

 

The IIS identifies a number of essential 

characteristics of ESD that can be adapted to 

different cultural settings: 
ESD should deal with all three realms of 

sustainability – environment, society and 

economy 

ESD should be education that promotes life-

long learning; engages formal, non-formal and 

informal education;  

                                                           
 

ESD should build civil capacity for community-

based decision-making, social tolerance, 

environmental stewardship, adaptable 

workforce and quality of life;  

ESD is interdisciplinary and all disciplines can 

contribute to ESD;  

ESD uses a variety of pedagogical techniques 

that promote participatory learning and 

higher-order thinking skills (adapted from 

UNESCO 2005). 

 

As the last point extracted from the IIS highlights, 

improving and developing pedagogical (teaching) 

techniques and skills, with emphasis on 

participatory learning and promoting of higher-

order thinking skills is a vital part of ESD. A sound 

theoretical basis in teaching and learning 

methodologies (such as is being carried out by 

Staff Development Centers currently) can assist 

university teachers and administrators to promote 

creative approaches to problems of 

unsustainability and avoid ineffective rote-learning 

that would repeat the errors that have brought 

the planet to the current grave environmental 

crisis. The ability of teachers and students to 

engage in critical thinking and make linkages with 

areas outside their immediate specialty can then 

be done with more ease. 

 

IV. PRACTICAL ACTION FOR ESD 

 

Sustainable development must be part of every 

discipline, but it is unlikely that the traditional 

structures of education and higher education will 

be radically changed. How then can natural 

sciences and medicine, humanities and social 

sciences, management, business studies, 

engineering, architecture and fine arts all develop 

a holistic ESD approach? It is submitted that the 

practical action that is needed for the 

abovementioned vision of ESD to become reality, 

needs specialists who are willing to make the 

effort to understand the interactions between 

different fields of knowledge and who can use it 

effectively for teaching and researching within a 

holistic ESD paradigm. 

 

The 2008 Report of the International Commission 

on Education for Sustainable Development 

Practice (ICESDP) convened by the Earth Institute 

at Columbia University supports the need for 

higher education that develops  
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…strong management skills as well 

as practical knowledge across a 

range of disciplines including the 

social, natural and health sciences 

(ICESDP, 2008). 

 

The Earth Institute requested the ICESDP to 

develop a Masters in sustainable development 

practice with a curriculum designed to create a highly 

trained generalist development practitioner 

 

…who understands the complex 

interactions among fields and is 

able to coordinate and implement 

effectively among the insights 

offered by subject-specific 

specialists (ICESDP, 2008). 

 

It can be questioned whether what ESD requires is 

yet another highly trained individual to understand 

and co-ordinate the linkages between fields or on 

the contrary, subject-specialists who can 

nevertheless see the complexities and linkages 

that are inherent in their own fields? As the poet 

T.S. Eliot once said, ‘where is the wisdom we have 

lost in knowledge’? A question to ask ourselves in 

Sri Lankan higher education is whether our 

graduates are encouraged to develop multi-

disciplinary skills and knowledge in our 

programmes and curricula and make linkages 

between their own field and other fields of 

knowledge. Some institutions may be developing 

such skills in their students, but others may be 

lagging behind. Sharing of best practices regarding 

multi-disciplinary learning within the Sri Lankan 

university system itself is unfortunately too rare 

and something that needs to be encouraged.  

 

The Ubuntu Declaration specifically calls on 

educators to review programmes and curricula of 

universities to create learning modules which 

“bring skills, knowledge, reflections, ethics and 

values together in a balanced way” and to use 

problem-based learning, “both as a pedagogical 

approach and as a research function”. There has 

been discussion about improving the skills-set of 

Sri Lankan university graduates, but this must go 

beyond the limited focus on IT and English skills, to 

a system that promotes critical thinking and 

problem-solving skills that are not limited to a 

single specialization. A good university education 

should - while developing a specific skill-set linked 

to a specialized form of knowledge – also develop 

the ability of the graduate to apply higher-order 

thinking skills to see the linkages with other areas 

of knowledge and design well-balanced general 

solutions. 

 

Another problem with the compartmentalized 

higher education structure, which is an additional 

problem in developing countries, is that our 

institutions at times are ineffective, not only in 

exchanging ESD experiences and identifying good 

practices elsewhere, but also in identifying local 

sustainable development challenges and taking 

the next step of integrating local knowledge and 

skills into ESD that we learn/teach or research. We 

need to make our learning/teaching and research 

aligned with the sustainable development needs 

at the local level while keeping in mind the global 

consequences and global efforts as well. 

 

Where can Sri Lankan universities improve in the 

area of opportunities for multi-disciplinary studies, 

as well as in multi-disciplinary research for SD? At 

the very least, plans should be formulated that 

include components of other disciplines into 

curricular with ESD in mind or to sign-post the 

points where linkages to other disciplines would 

add value to the specialization. But that is a 

piecemeal approach. The better approach would 

be that an overall degree programme should be 

placed, as far as possible, in the larger context of 

its role in ESD, and the learning objectives and 

assessment should be made with that in mind. 

Even if not in the initial levels, where sound grasp 

of theoretical concepts and models is focused on, 

assessment must at some level promote the 

identification and solving of real-world 

development problems. This work should be 

harnessed to the research done by the institution 

and the social contribution of the academic 

community. 

 

Of course a national implementation plan would 

be helpful, to prioritize an integrated approach to 

ESD in education and development policy across 

Ministries and sectors. But a more direct set of 

actions for the university system would be the 

promotion of research and development for ESD 

and the building of cooperative networks of 

human resources within the public university 

system in Sri Lanka, as well as linkages with 

relevant external ESD stakeholders and sources of 

skills and information. This would make the task of 

ESD much smoother, and not dependent on the 
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efforts of individual administrators or academics 

to build networks. 

 

As a final comment it must be said that, in the 

modern context, old notions of ‘quality’ in higher 

education are no longer sufficient. The UNESCO 

IIS, gathering evidence of the changed approach to 

‘quality’ in education summarizes them into a 

number of essential characteristics. This includes: 

 

[Education which] upholds and conveys 

the ideals of a sustainable world – a 

world that is just, equitable, and 

peaceable, in which individuals care for 

the environment to contribute to 

intergenerational equity;  

- takes into consideration the social, 

economic, and environmental 

contexts of a particular place and 

shapes the curriculum or 

programme to reflect these unique 

conditions. Quality education is 

locally relevant and culturally 

appropriate;  

- is informed by the past (e.g. 

indigenous and traditional 

knowledge), is relevant to the 

present, and prepares individuals 

for the future;  

- builds knowledge, life skills, 

perspectives, attitudes and values;  

- provides the tools to transform 

current societies to more 

sustainable societies (UNESCO 

2005). 

 

Is our education of ‘good quality’? Can our 

students identify key concepts and describe the 

ecological, economic, political and social systems 

in Sri Lanka, the region or the world? Can they 

identify an unsustainable system and could they 

redesign this system to a more sustainable one? It 

is suggested that the Sri Lankan university system, 

and ourselves, as individuals in the academic 

community, should critically evaluate our own 

programmes, modules and our work context to 

assess the extent to which we acknowledge and 

implement the concept of ‘Education for 

Sustainable Development’. 

V. CONCLUSIONS 

Sri Lanka is heading towards developmental 

horizons far beyond what was dreamed of a few 

years ago. Planning and implementing Education 

for Sustainable Development (ESD) strategies 

successfully would mean that the most suitable 

professionals could be trained within our 

education system to face the challenges of 

maintaining sustainable development well into the 

future. The Sri Lankan university system as well as 

Faculties, Departments and individual academics 

need to take ESD into account in planning, 

teaching and research. This is an area that requires 

further co-operation between different specialized 

fields in our university system, in place of the 

traditional isolation of disciplines. 
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Abstract — The function of the “Criminal Justice 

System” is to deliver justice for all, by prosecuting 

suspects before the competent courts based on 

evidence and convicting them if they proved to be 

guilty while protecting the innocent. Generally the 

“conviction rate” which is the percentage ratio of 

number of convictions out of the number of 

criminal cases brought within a particular 

jurisdiction in specific time period would show the 

degree of efficiency and effectiveness of that 

criminal justice system.  

Throughout the last few years Sri Lanka has been 

experiencing very low criminal conviction rate 

which ranging from 4% to 6%. Does it mean that 

majority of suspects are innocent? Meanwhile the 

crime rate of the country is relatively high. This 

situation has endangered the social life of the 

general public, adversely affect to the national 

economy and ultimately tarnish the good will of 

the country. 

As a common law country Sri Lanka has been 

implementing the “Adversarial method” of 

litigation which gives priority to the procedure 

than finding the truth. A neutral judge has taken a 

decision by considering the submissions of 

conflicting parties. The accused is presumed to be 

innocent until proven guilty with proof of beyond 

the reasonable doubt. In Sri Lanka, Attorney 

general, Police or other competent government 

officials conduct the prosecution while under the 

“Inquisitorial method” judge prosecute the accused 

in trial with the view of conviction. So under the 

common law tradition prosecution has to undergo 

with tedious task to convict the accused. 

Initially this paper elaborates the gravity of the 

problem while attempting to find where the root 

causes exist in the criminal justice system. Then it 

discusses some of the critical issues which may 

arise in establishing the case in a court from the 

perspective of the prosecutor under three 

categories; investigation, prosecution, and legal 

procedural factors.   

This research would base on secondary sources 

including reference of statutes, text books, 

electronic data bases, journals etc. In order to 

ensure that the situation in Sri Lanka is understood 

in the light of the international developments in 

this regard, further this study engages with 

selected jurisdictions such as India, USA, Japan and 

UK. 

Keywords: Conviction rate, Criminal justice 

system, Root causes.  

 
I. INTRODUCTION 

 
As a common law country Sri Lanka exercises 

Adversarial method of litigation where the 

prosecutor is at the center stage of a criminal trial 

and plays a leading role while the Jude switches in 

to more neutral mode compare to the Inquisitorial 

method. Our criminal justice system mainly based 

on Criminal Procedure code of 1979, Judicature act 

1978,Police ordinance, Bail act of 1997 and 

relevant substantive laws including Penal Code. 

Though, it reveals with the research that the 

problem of low conviction rate arises due to 

procedural facts rather than the shortage of 

substantive law.  

The rapid escalation of crime, increasingly 

committed in an organised manner with violence, 

impunity and considerable sophistication, thereby 

resulting in the loss of public confidence in the 

criminal justice system, has highlighted the need 

to review the existing criminal justice framework 

in Sri Lanka. By analysing the grave crime abstracts 

of year 2007 to 2012,it would creat a vivid image 

over the grvity of this problem. 
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Figure 1. Grave crime abstracts of year 2007 to 2012 

In is noteworthy that the present conviction rate 

of the country stands at a mere 4% to 6%.  This 

trend is inextricably linked to laws delays and 

highlights the urgent need to rethink procedural 

mechanisms to assist the efficacious dispensation 

of justice. For instance the official crime disposal 

records of year 2012 as follows.  

Table 1. Disposal of grave crime abstract of the 2012 

(as per SL police gazette No-1821) 

Cases Reported  57162 

Mistake of law fact 170  

False complaint 43 (213) 

Total true cases  56949 

Plaint field 14280  

Accused unknown 14556  

Otherwise disposed  1290  

Ending in conviction 3331  

Discharge or acquitted 112  

Total Disposed  19289 

Investigation pending 27487  

Pending in MC 9418  

Pending with AG 626  

Pending DC/HC 129  

Total pending  37660 

 

Following pie-charts may give more elaborative 

view of the above given figures. 

 

 

 

Figure 2. Analysis of the total true cases in 2012 

Only 25.08% were field out of the true cases. But 

48.27% of true cases still the under investigation 

and 25.55% of cases accused unknown. Relatively 

very few cases (1.1%) were held with Attorney 

General (AG) Department. So the majority of the 

cases prevails under the police investigation and 

the unavailability of the suspects or accuses is also 

due to the short comings of investigators. It is 

required further analysis of field cases to examine 

the roots of the matter.  

Figure 3. Analysis of the field cases 

Such analysis reveals that 23.33% were convicted 

out of field cases, but it is only 5.85% of true cases. 

According to the definition of conviction rate, it is 

23.33%. Further it reveals that 65.96% cases were 

pending in magistrate courts and 0.9% cases were 

pending in high courts. The most significant fact is 

that only 112 people were acquitted or discharge 
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after the judicial proceedings which amounts just 

0.78% of total field cases. 9.03% cases were 

deposed after file the case due to various reasons. 

Even though Sri Lanka experiencing low conviction 

rate, significantly low acquittal rate reported. So it 

is clear that our substantive and procedural 

criminal law does not allow perpetrators to go 

unpunished. But it seems that there is a critical 

issue with time consumption on the litigation, 

Infrastructure and the coordination among the 

prosecutor, victim and witnesses.    

 

The conviction rate in England and Wales was 

90.6% in 2009-2010; 90.2% in 2010-2011 and 

90.3% in 2011-2012. It may, however, be added 

that the newly created Crown Prosecution Service 

has the power to withdraw a case from 

prosecution under certain circumstances. Further, 

about 85 percent defendants pleaded guilty. 

(Ministry of Justice Statistics-UK)  

According to National Crime Records Bureau India, 

in the past four decades, the rate of conviction in 

crimes committed under Indian Penal Code (IPC) 

has dropped miserably. From 62.7% in 1972, 

conviction rate in IPC crimes has dropped to 38.5% 

in 2012. 

The conviction rate in Japan is extremely high. In 

District Courts, it was 99.91% in 2010; 99.92% in 

2011 and 99.94% in 2012 in cases wherein the 

defendant had pleaded guilty. In cases wherein the 

defendant had not pleaded guilty, the overall 

conviction rate was 97.73%. (Ministry of Justice, 

Government of Japan) 

For 2011, the US Department of Justice reported a 

93% conviction rate. The conviction rate is also 

high in U.S. state courts. “Coughlan” writes, "In 

recent years, the conviction rate has averaged 

approximately 84% in Texas, 82% in California, 

72% in New York, 67% in North Carolina, and 59% 

in Florida. 

II. ROOT CAUSES 

The right to a speedy trial is a fundamental human 

right. It has been affirmed in the Universal 

Declaration of Human Rights 1948 and enshrined 

in the constitutions and statutes of some 

countries. Speedy trial is a vital element in the 

administration of criminal justice as well. In fact, 

unnecessary delay in the trial constitutes a denial 

of justice. The prevention and control of crime as 

well as the effective rehabilitation of the convict 

are enhanced by speedy trial. Conviction rate is a 

reasonably good indicator of the efficiency and 

efficacy of the criminal justice system prevailing in 

a country. Of course, there is a limitation to the 

significance of the conviction rate as an indicator 

of prosecutorial efficacy. Distinctive conviction 

rates are caused by the differences in the 

evidential standard required at the initiation of 

prosecution, more fundamentally the differences 

in the role of investigators and prosecutors to 

refer cases to the court. In countries where a 

considerably low evidential standard is required to 

send a case to court, it should be tasked to pass 

judgments of conviction or non-conviction based 

on such prosecution, the conviction rate is 

systematically lower than the countries requiring a 

higher evidentiary standard. A high conviction 

rate, however, is not the primary objective of the 

criminal justice system. Notwithstanding the 

aforesaid, a high conviction rate may be indicative 

of methodical and painstaking investigations and 

effective prosecution. On the contrary, an 

excessively low conviction rate definitely indicates 

unsuccessful and ineffective prosecution. It should 

be made clear, however, that it is not the mandate 

of the prosecutor to secure conviction at any cost. 

He is required to be fair, impartial and must 

present all the facts, including facts and 

circumstances favorable to the offender, before 

the court for an appropriate decision. This is the 

general practice in most common law countries, 

where the prosecutor does not have the authority 

to withhold a case from prosecution.  

II. INVESTIGATION-RELATED ISSUES  

The investigating agencies are required to collect 

all available evidence during investigations. If 

painstaking and timely investigations are not 

conducted, valuable evidence maybe lost. 

Sometimes the police fail to collect vital evidence 

from the site such as blood stains, fingerprints and 

other evidence in cases of physical violence, due 

either to lack of training or inefficiency. At times, 

the statements of key witnesses are not recorded 

as their importance in proving the case is not 

understood. Statements may also be recorded in a 

casual and slipshod manner by the investigating 

officer which leaves gaps in the evidence. 

Occasionally, the police fail to work in 

collaboration with forensic experts.  As a result, 

forensic evidence is not collected for use against 

the offender. The police may send cases to the 
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court even when the evidence is insufficient for 

reasons of expediency. The significant role played 

by the Police Force in the administration of 

criminal justice makes it an integral component of 

any strategy aimed at curbing crime.  Therefore it 

is important that the Police Force be geared to 

perform at its maximum potential.   

It is noted that 42.6% of all recorded crimes are 

committed with the Western Province, which 

although containing almost one third of the total 

number of Police Stations in the island, is manned 

by a mere 14% of its total strength. Compounding 

matters further, the development of personnel for 

special assignments such as Parliamentary duty, 

VIP Security etc, is observed to up a considerable 

percentage of the aforementioned limited human 

resources available within the Western Province. 

Better performance goes hand in hand with the 

need to provide new resources, tools and 

technology to the Police.  However, the primitive 

nature of investigative techniques presently used 

by the Police i.e. outdated fingerprinting 

technology and the lack of rudimentary 

investigative equipment such as Polygraph 

machines (lie detectors) in Sri Lanka, highlight the 

urgent need to invest in equipment relating to IT 

and forensics. 

The lack of motivation within the police force is 

seen to stem from stagnation in service with 

limited prospects of promotion and the imbalance 

of ranks within the Force. The failure on the part 

of the administrative hierarchy within the Police 

Force to adequately acknowledge and appreciate 

the investigative skills of its officers, especially in 

the context of granting promotions.  

The lack of effective training, commitment and 

leadership within the Police Force wields a 

significantly negative impact on the quality of 

investigations carried out by the Police. 

It is submitted that the forensic science has the 

potential to enhance the efficiency of the Police.  

The advent of DNA and related technology 

including the development of new methodology 

has today introduced the possibility for improving 

the strategic use of forensic science in the realm of 

criminal investigations. 

 

 

III. PROSECUTION-RELATED ISSUES  

In Sri Lanka, the prosecutor has absolute authority 

to determine whether a case should be sent for 

trial or not, and he alone determines if the 

evidence is sufficient. In some countries, the case 

file is sent to the prosecutor for screening at the 

pre-trial stage, even though he does not make the 

final decision. Sometimes, the prosecutor does not 

conduct proper screening due to heavy work load 

or other extraneous factors. In Sri Lanka, the police 

send the case file to the Attorney General’s Office 

for advice. Scrutiny may take a long time, and it 

may be too late for the State Counsel to make any 

meaningful suggestion to the police, to improve 

the quality of investigations. Hence, relatively 

weak cases are sent to court. 

To conduct a trial is one of the most important 

functions of the prosecutor. It is observed that 

sometimes the prosecutors are not prepared for 

the trial and fail to examine the witnesses in a 

professional manner.  As a result, court time is 

wasted. Due to delayed trials, some witnesses may 

die, suffer from memory loss, or lose all interest in 

prosecution. 

Some defense counsels apply for adjournments on 

flimsy grounds further contributing to unnecessary 

delay in trials. The prosecutor should oppose such 

applications. The witnesses are often reluctant to 

testify due to fear of reprisals or because they are 

compromised themselves with the defendant. 

Victims may not cooperate with the prosecution 

and sometimes retract their previous statements. 

The police is required to secure the presence of 

witnesses when they are needed in court. 

Generally, the prosecutor also ensures the 

execution of court orders through the police 

agency. Any lack of cooperation may result in 

inefficient prosecution and delayed trial. 

IV. PROCEDURAL-RELATED ISSUES  

Apart from the problems enumerated above, 

there are some problems which are inherent with 

the legal structures and systems prevailing in Sri 

Lanka.  

Confessions made before police officers are not 

admissible in evidence irrespective of the rank of 

the officer. Due to this legal disability, valuable 

evidence against the defendant is lost. Under the 

sec 110 of CPC, the suspect is legally bound to give 

his fingerprints, handwritings or blood samples, 



83 

 

etc., either during investigation or the trial. But if 

the investigation officials are not equipped with 

latest technology and knowledge, valuable 

forensic evidence is thus precluded, which makes 

the prosecution’s task all the more difficult. 

As found out by the Committee appointed to 

recommend amendments to the practice and 

procedure in investigations and courts, the failure 

of Judicial Officers to pay adequate attention to 

Section 420 (1) of the Criminal Procedure Court 

Act No. 15 of 1979 ("CPC"), as amended by Act No. 

11 of 1988, which provides for the elimination of 

unnecessary evidence give effect to unnecessary 

delay. Non-Summary Inquiries ("NSI") should be 

dispensed with, having regard to several concerns 

voiced by representatives of the Police and the 

Judiciary including members of the Official and 

Unofficial Bar.  A long drawn NSI is often seen to 

negatively impact on the case, resulting in the de-

motivation of witnesses due to the inconvenience 

involved in making regular attendance for the 

purpose of such inquiry. 

V. RECOMMENDATIONS 

The Judicature Act No. 2 of 1978 together with 

Section 145 of the CPC should be amended in 

order to afford the Attorney General discretion to 

file direct indictment in appropriate cases at any 

time.  (In particular having regard to the general 

trend where indictments are filed in almost 95% of 

all cases committed by the Magistrate). 

Magistrates should be encouraged to institute 

legal proceedings in homicide cases immediately 

after the conclusion of the inquest if the available 

and proceed with the NSI while investigations are 

pending. 

While there is adequate provision in the present 

law to adopt this course of action, most 

Magistrates fail to follow this procedure thereby 

contributing to the delay.  Therefore it is 

recommended that the JSC be requested to advise 

Judicial Officers in this regard. Magistrates should 

be authorised to record statements on oath of any 

person acquainted with the facts relating to the 

incident, which may be subsequently read at the 

commencement of the NSI and in the presence of 

the accused.  The accused would then be entitled 

to cross examine the witness. 

This procedure would enable the production of 

depositions in the subsequent trial under Section 

33 of the Evidence Ordinance and thereby prevent 

the prosecution being placed at a disadvantage in 

the event of the subsequent death of such 

witness. Judicial Medical Officers (JMO) should be 

required to provide the Post-Mortem Report and 

all Medico-Legal Reports within one month of the 

incident, except in instances when permission has 

been granted by the relevant Magistrate. 

The proviso to Section 148 (1) of the CPC should 

be amended prohibiting the recording of oral 

evidence of all public officers (including Police 

Officers) unless directed to do so by the Attorney 

General.  Instead legal provision must be made to 

enable the acceptance of official affidavits 

provided by such witnesses, when so required. 

The incorporation of a mandatory legal provision 

requiring Magistrates to visit Police Station at least 

once a month for the purpose of ensure the 

detention and interrogation of suspects according 

to law.  It is also suggested that provision be 

introduced to empower Magistrates to visit Police 

Stations at any time, in order to inspect and/or 

monitor the lawful detention and interrogation of 

suspects. 

It is further recommended that in all High Court 

cases, defence lawyers be permitted, upon 

application to the Officer-in-Charge ("OIC") of the 

relevant Police Station, to be granted access (in 

the form of certified photocopies) to all 

statements recorded in the course of the 

investigations including the statements made by 

unlisted witnesses together with all notes of 

investigation.  It is noted that this would 

significantly enhance the purity of the 

investigations carried out by the Police 

VI. CONCLUSION 

The existent delays in the criminal justice process 

greatly frustrate the law enforcement effort, 

resulting in the development of a sense of injustice 

note merely within the victim of crime but also 

within the offender and citizen of the country 

alike.  The end result is the overall loss of 

confident in the criminal justice system of the 

country. Witnesses who are reluctant to depose in 

court for fear of reprisals need protection from the 

state. In the USA, there are legal provisions for the 

protection of witnesses, which also permit a 

change of their identity, their relocation and 

financial support until such time that they become 
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self-reliant. This program has yielded good results 

in that several gangsters have been convicted on 

the basis of the testimony of such protected 

witnesses. 
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Abstract— White Collar Crimes are a significant 

type of criminal behaviour which renders the 

traditional notions of criminal justice inadequate to 

define the causes of this crime. This paper seeks to 

analyse the areas in which the crime causation 

theories have failed to provide with an adequate 

explanation to address the root causes of white 

collar crimes. The main objectives of the criminal 

justice system are not limited to traditional notions 

of victim-offender justice.   

 

The contemporary development of criminal justice 

has refocused on repairing the harm done to the 

society at large. Hence in order to meet the 

laudable objectives of the criminal justice system it 

is essential to develop a theory of crime causation 

which enables development of legal and social 

policies to supplement the system.  

White collar crimes are a distinctive type of crimes 

that do not involve any physical harm or injury to 

an individual, the victim suffers an economic loss 

which would sometimes be more adverse in the 

impact. At the same time these types of offences 

damage the economic fabric of the society and 

might hamper the development process. Hence in a 

country like Sri Lanka which has economic 

development at the forefront of its agenda, the 

impact of these crimes is destructive and 

destabilising.  

This paper seeks to analyse the judicial attitude of 

the Sri Lankan courts in terms of white collar 

crimes and how the judiciary has interpreted the 

crime causation in respect of white collar crimes, or 

the inadequacy thereof any attempt by the 

judiciary to develop a body of jurisprudence in this 

regard. Since judiciary is one of the main actors 

which is involved integrally with the criminal justice 

system. 

The research methodology intended to be adopted 

is one based on secondary data collection, 

involving an analysis of the theories of crime 

causation as propounded by various authors in 

criminology. In order to analyse the Sri Lankan 

system statues and judicial decisions would be 

referred to, especially in respect of assessing the 

jurisprudence developed by the judicial decisions or 

the lack thereof. 

Keywords: white collar crimes, crime causation 

theories, criminal justice, judicial decisions, penal 

code 

I. INTRODUCTION 

 

Reduction of crime rate and apprehending 

offenders are undoubtedly the main purposes of 

any criminal justice system. (Sanders & Young, 

2000) 

 

Criminal law recognizes different types of crimes. 

Amongst those crimes more attention is paid to 

the traditional crimes such as offences against the 

body and offences against the state. The tendency 

to consider white collar crimes as not warranting a 

harsh punishment or a rigorous mode of crime 

alleviation is mainly due to the fact that criminal 

justice system views these types of crimes as 

remediable offences as opposed to the 

irremediable harms caused by murder etc. What 

remains forgotten is the fact that the hidden cost 

of white collar crimes could be murder or even 

suicide itself of the victim and harm to the family 

of the victim. 

According to the crime statistics of Sri Lanka the 

Grave Crime index reveals that the most recurrent 

white collar crimes are mischief, cheating, and 

criminal misappropriation of property and criminal 

breach of trust. While there are a number of 

statutes governing various forms of white collar 

crimes unfortunately there are only a very limited 

number of cases available under those statutes 

and they haven’t been subject to interpretation by 

any superior court. Since the focal point of this 

research is to analyse the judicial attitude of the 

superior courts towards white collar crimes the 
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research will focus on case law under the penal 

code provisions relating to abovementioned 

offences.  

The subsequent sections will deal with the nature 

of white collar crimes and the criminological 

theories that sought to explain them. Furthermore 

the paper would attempt to outline the judicial 

decisions in terms of combating white collar 

crimes. The core argument of the paper is that 

what plagues Sri Lanka in terms of white collar 

crimes is not an inadequacy of laws rather a non-

use of the laws mechanisms and the permissive 

attitude of the criminal justice system. In the 

recent years post-recession attitude of many 

countries seems to consider white collar crimes as 

a serious phenomenon with an irreplaceable social 

cost. 

II. WHAT ARE WHITE COLLAR CRIMES? 

White collar crime is starkly different to the 

traditional crimes in terms of the nature of the 

perpetrator, the nature of the actus reusof the 

offence and the victim-which results in the 

difficulty to formulate a all-encompassing 

definition to identify the white collar crimes, and 

at times to not regard those as crimes at all. 

The main criterion of a white collar crime is that is 

occurs as a part of or as a deviation from the 

violator’s occupational role. (Newman, 1958) 

Hence most of the white collar crimes cannot be 

considered as a part of the traditional criminal 

codes and many writers (Newman, 1958) take the 

view that most of white collar crimes are 

committed by persons in the higher strata of the 

social order which is included in the definition 

given by Sutherland  that white collar crime is “ a 

crime committed by a person of respectability and 

high social status in the course of his occupation 

and he has also observed that there could be 

wealthy organised crime figured who did not enjoy 

“respectability and high standards”               

(Newman,1958)  

One of the main problems in the definition of 

Sutherland is relating to the requirement that the 

perpetrator be respectable or of high social status 

(Braithwaite, 1985). There has been a long strand 

of academic writings on the criminality of white 

collar crimes. 

This ambiguity in determining the scope of the 

crime and the sociological parameters of the crime 

itself contributes to the minimal application of 

white collar crime legislations and regulations.  

It has also been argued by some writers that the 

answer to controlling white collar crimes lie in 

administrative procedures rather than the criminal 

process.(Newman, 1958). However this paper 

argues that given the serious nature of the crime 

and the adverse impact that it has on the society it 

is undeniable that white collar crimes warrant 

attention of criminal justice institutions of a 

country, and as seen in the proceeding sections Sri 

Lanka has taken salutary steps in terms of having a 

proper legislative framework in place.  

The question lies however in the efficacy of the 

legislative measures in terms reduction of the 

white collar crime rate and bringing the 

perpetrator to justice which is the main objective 

of the criminal justice system in a country. 

In a legal culture where any civil political issue is 

hailed as the important regimes, where murder 

and treason are considered as the worst possible 

affront to the society it is inevitable that the legal 

community cultivates lax attitude towards white 

collar crimes. In terms of the origin of white collar 

crimes, most of those are created by legislation, 

therefore gaining the character of mala prohibita 

rather than mala in se which is considered as an 

expression of “natural crimes”. 

As the white collar crimes are punished 

infrequently due to a number of factors, including 

the high social status of many violators; lack of 

clarity and consensus about the criminal nature of 

their behaviour, (Newman 1958; 739) the 

tendency is to settle the issues rather than impose 

a punishment in view of the retributive penal 

theory. Moreover the objective of these laws is to 

restore the economic loss caused, rather than 

seeking an “eye-for-eye”. Moreover the traditional 

theories in criminal law that determines the 

culpability in criminal law are difficult to apply in 

white collar crimes; especially given the ambiguous 

nature of the perpetrator when it’s a corporate 

body and when the victim is the public at large and 

due to the difficulty in establishing the criminal 

intent.  

It should also be noted that due to the difference 

of attitude towards white collar crimes there is no 

constant demand by the public or interested 

groups for a “zero tolerance policy” for this type of 
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crimes. (Croall, 2001)There is also a number of 

sociologists who argue that white collar activities 

should not be consider as crimes at all since even 

though they might be “legally criminal” they are 

not “sociologically” criminal(Newman, 1958). 

However it is now accepted as per Sutherland that 

 “White-collar crime is real crime. It is 

not ordinarily called crime, and calling it 

by this name does not make it worse, 

just as refraining from calling it crime 

does not make it better than it 

otherwise would be. It is called crime 

here in order to bring it within the scope 

of criminology, which is justified 

because it is in violation of the criminal 

law. The crucial question in this analysis 

is the criterion of violation of the 

criminal law. Conviction in the criminal 

court, which is sometimes suggested as 

the criterion, is not adequate because a 

large proportion of those who commit 

crimes are not convicted in criminal 

courts.” (1940) 

As a result of the contest created by Sutherland’s 

definition of white collar crimes academic 

literature has formed under three main 

orientations. (Barnett, 2000) 

In an attempt to identify the numerous forms of 

white collar crimes they can be categorised under 

three broad themes, namely; occupational crimes 

committed by high class individuals, economic 

offence(ex: fraud and embezzlement) and 

corporate crimes.( Agnew, Piquero and Cullen, 

2005) 

Today white collar crime encompasses a wide 

array of offences ranging from moral ethical 

violations to violations of regulatory and civil 

corporate laws, occupational crimes and violation 

of trust. Hence in the modern complex 

commercialized 

 world the legal system can only identify forms of 

white collar crime that could occur. Another aspect 

which calls for attention is the fact that these types 

of crimes are not limited to the private sector; 

government officials are also prone to commit 

violations that cause a pure economic harm.  

A. Forms of White Collar Crimes In Sri Lanka  

The main types of white collar crime in Sri Lanka as 

legally recognized are: mischief, criminal breach of 

trust, criminal misappropriation of property, fraud, 

and possession and use of counterfeit payment 

devices, forgery and computer crime. It should be 

noted that white collar crime also occurs in the 

form of blackmail, cellular phone fraud, computer 

fraud, credit card fraud (which are covered by the 

Payment Devices Frauds Act No. 30 of 2006), 

corporate and securities frauds, embezzlement, 

currency schemes, extortion, fake employment 

placement, fraudulent foreign employment 

schemes, insider dealing, money laundering, tax 

evasion and money laundering are the main few to 

be mentioned. 

The common undetected forms of white collar 

crimes in Sri Lanka include false invoicing, non-

payment of customs, different forms of bribery 

and corruption, manipulation of stock valuations, 

misuse of business funds, and various other 

corporate law related crimes.  

B.  Social Cost of White Collar Crimes 

It has been noted that one of the main stimulants 

of the recent economic crisis in worldwide is due 

to white collar crimes that is rarely apprehended 

by the criminal justice systems across the world. 

(Koller, Patterson & Scalf, 2014). Costs of white 

collar crime can be varied and the injury or harm 

could be in a number of forms.  

The paper identifies these harms mainly under the 

broad themes. Namely: economic loss- both to the 

victim and the society, ancillary societal economic 

loss such as failure of enterprises and recovery 

costs.  

Direct physical harm to the victim and the society; 

emotional consequences affecting the victim and 

the society; los of trust and faith that damages the 

good will of the society; stress- to the victims; the 

warning light syndrome crime which is that an 

occurrence of a white collar crime can send a 

message to the stakeholders of the society that 

something is wrong in the system.  

The social cost of the corporate frauds and 

mishaps is more far-reaching than any other crime 

in the statue book, as witnessed by Sri Lanka in the 

recent years through the Golden Key debacle, the 

Sakwithi saga and the Touchwood scam that 

caused many people to commit suicide in the face 

of dire economic poverty when the people lost 

their life savings due to the greed of these 

institutions. 
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This is a clear indication that white collar crimes 

have a direct impact on the victim and the society. 

III. LEGAL FRAMEWORK OF WHITE COLLAR CRIMES 

IN SRI LANKA 

The main source of white collar crimes in Sri Lanka 

is the Penal Code. Apart from this there are a 

number of other statutes which incriminates a 

variety of activities as white collar crimes. The 

subsequent section will include a survey of the 

various offences identified under these statutes.  

A.  Penal Code 

Penal Code sets out a number of offences 

including mischief, cheating, criminal breach of 

trust, dishonest misappropriation of property, 

forgery and using as genuine forged documents.  

B.  Other Statutes  

The other main statutes that seek to criminalise 

various white collar crime practices are Prevention 

of Money Laundering Act No. 5 of 2005 which 

seeks to prohibit money laundering in Sri Lanka 

and to provide for measures to combat and 

prevent money laundering and to provide for 

matters connected (preamble of the Act); payment 

devices fraud act no. 30 of 2006 which seeks to 

prevent the possession and use of unauthorised or 

counterfeit payment devices ; to create offences 

connected with the possession or use of 

unauthorised payment devices ;to protect persons 

lawfully issuing and using such payment devices ; 

to make provision for the investigation, 

prosecution and punishment of 

offenders,(preamble) which was mainly brought 

into combat credit card and bank teller machine 

fraud; Computer Crimes Act No. 24 of 2007 which 

provide for the identification of computer crime 

and to provide the procedure for the investigation 

and prevention of such crimes (preamble).   

Apart from these laws the Companies Act of No. 07 

of 2007 Sri Lanka also recognised a variety of 

offences in order to regulate the conduct of the 

Directors in a company including disclosure about 

a transaction that the Director might be interested 

in  

(non-compliance with section 192 of the Act), 

section 374 of the Act also provides for a number 

of situations in which a Director can be made 

criminally liable after the company is wound up. 

Hence section 189, 191- 200, 219 and 229 are 

intended to ensure that the Directors do not 

commit fraudulent acts that might adversely affect 

the company and the stakeholders of the 

company. 

Furthermore there is also the Convention on the 

Suppression of Terrorist Financing Act No. 25 of 

2005 was introduced not merely as a reaction to 

the LTTE terrorism, it is a part of the “global 

reaction to curb money laundering from 

international drug trafficking and international 

terrorism” (Weerasooriya, 2011).  

The Banking (Amendment) Act No 2 or 2005 and 

Financial Transactions Reporting Act No. 06 of 

2006 which strengthens the Monetary Board and 

prohibits pyramid schemes that seemed to be 

spreading through the country at that time 

(Weerasooriya, 2011).  

This brief survey of laws clearly indicates that the 

legislative provisions are well set in place with 

extensive measures for various types of offences. 

The question remains how much of this legislation 

is implemented by the criminal justice agencies. 

IV. CRIMINOGICAL EXPLANATION OF WHITE 

COLLAR CRIME AND ITS RELEVANCE TO SRI LANKA 

The preceding sections have analysed in detail 

criminological theories and the definitions of white 

collar crime. The complexity involved in identifying 

white collar crimes can be viewed as one of the 

reasons why statutory offences are constituted of 

complex technicalities. 

V. CASE LAW ANALYSIS 

One of the main objectives of this paper is to 

analyse the judicial response towards white collar 

crimes. According to the Grave Crime Index of the 

police department (Annexure 1) the main white 

collar offences that are looked into are mischief, 

dishonest misappropriation of propertycriminal 

breach of trust and. Hence the case analysis would 

be limited to the aforementioned penal code 

offences. 

In terms of the other statutes dealt with in the 

paper it should be mentioned that the criminal 

apprehensions are carried out in a majority of 

instances are in relation to the offences under the 

penal code. The limitation of the type of offences 

is also due to the fact that with the few number of 

cases available under the other statutes the 

judicial attitude is difficult to be established. 
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A. Sri Lankan Judicial Response To White Collar 

Crimes  

1) case law under mischief 

Under Sri Lankan law section 408 of the Penal code 

states that “Whoever, with intent to cause, or 

knowing that he is likely to cause, wrongful loss or 

damage to the public or to any person, causes the 

destruction of any property, or any such change in 

any property or in the situation thereof as destroys 

or diminishes its value or utility or affects it 

injuriously, commits " mischief ". 

Many of the cases have dealt with the constituent 

elements of establishing the offence Smith vs. 

Jayasuriya (1899 Koch’s Report 42), Kadirama 

Tamby vs. Venasitamby (1908 3 Bal. Rep. 278), 

King v. Lavena Maricar (10 NLR 369) and many 

other cases involves clarifying the  legal 

terminology in terms of the meaning of the 

elements of the offence King v. Van Cuylenberg(11 

NLR  240), King v. Chandrasekera (23 NLR 286), 

King v. Seneviratne (27 NLR 100), Ellawala v. IP (45 

NLR 60), Fernando v. King (46 NLR 321), 

Christinahamy et.al v. Conderlag(47 NLR 382).  

 

One of the main issues that seem to have plagued 

the prosecution throughout the case law in these 

cases is the fact that evidence in these type of 

cases solely dependent on documentary evidence 

and the trail of those documents. Hence most of 

the cases fall apart due to discrepancies in such 

documentary evidence Zahira v. Cooray (42 NLR 

263),Manickam v. IP (64 NLR 286),  Jayamanne v. 

Sivasubramaniam (73 NLR 118),  AG v. Jinak Sri 

Uluwaduge and another (1990 1 SLR 157). 

 

An analysis of these cases revealed the difficulty in 

establishing a case in relation to cheating and the 

difficulty encountered by the prosecution. 

 

2) case law under dishonest misappropriation of 

property 

The legal definition of dishonest misappropriation 

of property is in section 386 which states 

“Whoever dishonestly misappropriates or converts 

to his own use any movable property shall be 

punished with imprisonment of either description 

for a term which may extend to two years, or with 

fine, or with both”. 

In terms of clarifying the elements of the offence 

there is a line of case law that interpret the main 

elements of the offence in great detail. Stickney vs. 

Sinnatamby, (1886, 5 CL Rev. 112), Fernando v. 

Charles (4 NLR 215) define the mens rea element 

in the offence in terms of fraudulent or dishonest 

intention, Jayeman v. Palaniandy(1887 8 S.C.C 83) 

involved the interpretation of the second 

explanation of the offence. Further elements of 

the offence were discussed in the cases ofBarber v. 

Abdulla (1920 7 CWR 144),  AG v. Menthis(61 NLR 

561).  

 

In Ranasinghe vs. Wijendra (74 NLR 38) in a 

remarkable judgment that comparatively analyses 

the situation in Indian and English law held that 

“upon a review of all the authorities that in the 

case of a charge of criminal misappropriation 

where the property is taken from the possession of 

another, such initial taking must be innocent, for 

this is the feature which marks out this offence of 

theft and other offences which may be 

committed” (per Weeramantry J.). 

 

The brief survey of the milestone judgments in 

terms of this offence indicates that the judicial 

interpretation was paramount in setting out and 

clarifying the elements of the offence. 

 

3) case law under criminal breach of trust 

As per section 388 of Penal Code “whoever, being 

in any manner entrusted with property, or with 

any dominion over property, dishonestly 

misappropriates or converts to his own use that 

property, or dishonestly uses or disposes of that 

property in violation of any direction of law 

prescribing the mode in which such trust is to be 

discharged, or of any legal contract, express or 

implied, which he has made touching the discharge 

of such trust, or willfully suffers any other person 

so to do, commits " criminal breach of trust". 

The statute recognizes few variants of this offence 

through section 389-392(B) which include the 

offences of CBT by a carrier, clerk or servant and 

CBT by a public servant, banker, merchant or 

agent.  

The case law in terms of this offence has the 

similar elements of the aforementioned offenses 

where the judges have diligently reasoned towards 

establishing and clarifying the subtle nuances 

between theses offences.  

In the case of Buchanan v. Conrad (1982 2 CLR 

135) a clerk was charged in respect of deficiency in 

accounts, Queen v. Costa (1893 2 CLR 205) dealt 

http://www.lawnet.lk/docs/case_law/nlr/common/html/NLR10V369.htm
http://www.lawnet.lk/docs/case_law/nlr/common/html/NLR11V240.htm


90 

 

with CBT of a public servant in terms of a duty 

imposed by an implied contract. Koch vs. Nicholas 

Pulle (3NLR 198) was a case of CBT by a servant 

and dealt with the evidence that needed to be 

provided in such cases. King vs. Suppaiya (5 NLR 

119) held that in term of CBT by a servant would 

occur if the servant denies the receipt of money 

received.  In King vs. Ragal(5 NLR 314) it was also 

in relation to CBT by a post-master. Cases such as 

the King vs. Walter Don(3 Browne 16), King vs. 

Pulle(12 NLR 63), the King vs. Arwandy Kangan,( 7 

Tamb (C.L.Rev) 134) was a case where bona fide of 

the accused operated against establishing the 

element of dihoenst intention, the King vs. 

Kabeer((1920) 22 NLR 105), Laxana vs. 

Muhandirama(24 NLR 251), the King vs. Kabeer(22 

NLR 105), Muttucumaru vs. Amrithalingam ( 9 Law 

Recorder 35) held that dishonesty is a necessary 

component in establishing guilt under this offence, 

King vs. Caspersz, 47 NLR  165 dealt with the 

element of dishonesty in the offence,King vs. 

Foenander(48 NLR 327) dealt with the issue of 

evidence needed to prove the offence. 

 

Cases such as Ariyaratnam vs. S.I Police(62 NLR 

451),Kanapathipillai vs. Fernando(73 NLR -

524),Cyril Alferd Rodrigo vs. Mohamed Nulair 

(1982 (2) SLR 217),   Basnayake vs. Inspector of 

Police  (66 NLR  379) were important in setting out 

the jurisprudence relating to the essential 

components of the offence.  

Attorney General vs. Dewapriya Walgamage And 

Another,  (1990) 2 SLR 212, the court of appeal 

case is pertinent in terms of the fact that it is one 

of the recent judgments that clearly set out the 

governing criteria needed to be established by the 

prosecution in CBT. It also deals extensively on the 

matter of mens rea pre and post the commission 

of the offence and held that “There are no words 

in Section 386 which require that the mens rea of 

dishonesty should be preceded by an innocent 

state of mind. Dishonest intention is the element 

of mens rea of the offence of criminal 

misappropriation as defined in Section 386 of the 

Penal Code”. In the subsequent appeal that 

followed the supreme court in Walgamage vs. The 

Attorney General  ((2000)3 SLR 1), the main issue 

was in relation to the component of entrustment 

in terms of the fact that offender should be in 

possession of the property and misappropriates is 

guilty of the offence, the court held that 

“entrustment does not imply the technicalities 

found in law of trust, it is mere delivery of property 

to another to be dealt with in accordance with an 

arrangement made with then or previously”. 

Hence this case has now clarified the component 

of “entrustment” that has baffled and beleaguered 

the legal community. 

 
4) Case law under cheating 

The definition set out in section 398 is that 

“whoever, by deceiving any person, fraudulently or 

dishonestly induces the person so deceived to 

deliver any property to any person, or to consent 

that any person shall retain any property, or 

intentionally induces the person so deceived to do 

or omit to do anything which he would not do or 

omit if he were not so deceived, and which act or 

omission causes or is likely to cause damage or 

harm to that person in body, mind, reputation, or 

property, or damage or loss to the Government, is 

said to " cheat". 

As in the case of abovementioned offences in 

relation to cheating too there are a number of 

cases that were key in setting out the elements of 

the offence. Hence the cases such as Gunijee v. 

Silva (2 NLR 85) which related to a false 

representation, Smith vs. Jayasuriya ((1899) Koch’s 

Report 42) held that if the “representation was 

false and the complaint was so deceived by it, that 

is not enough. It must be proved that the accused 

deceived the complainant fraudulently or 

dishonestly”, Kadirama Tamby vs. Venasitamby 

((1908) 3 Bal. Rep. 278) was a matter relating to a 

mortgage in terms of a fiduciary relationship, The 

king vs. Wijerama  ((1937) 17 CL Rec. 160),  King v. 

Lavena Maricar (10 NLR 369) was also a matter 

relating to obtaining money on a mortgage 

property which was under seizure of the said 

property. 

 

In terms of the elements of the offence King v. Van 

Cuylenberg (11 NLR  240), King vs. Fernando  (15 

NLR  106), which clarified the elements relating to 

dishonesty and wrongful loss. In addition, King vs. 

Chandrasekera (23 NLR 286) dealt with the nature 

of deception that would amount to cheating and 

inducement. The difficult nature of proving an 

offence of this nature was clealy set out in the case 

of King v. Silva  (24 NLR  493) where it was held 

that: 

" It is most difficult, if not impossible, to 

form any satisfactory and exhaustive 

definition which would lay down for all 

cases when preparation to commit an 

http://www.lawnet.lk/docs/case_law/nlr/common/html/NLR2V85.htm
http://www.lawnet.lk/docs/case_law/nlr/common/html/NLR2V85.htm
http://www.lawnet.lk/docs/case_law/nlr/common/html/NLR10V369.htm
http://www.lawnet.lk/docs/case_law/nlr/common/html/NLR10V369.htm
http://www.lawnet.lk/docs/case_law/nlr/common/html/NLR11V240.htm
http://www.lawnet.lk/docs/case_law/nlr/common/html/NLR11V240.htm
http://www.lawnet.lk/docs/case_law/nlr/common/html/NLR15V106.htm
http://www.lawnet.lk/docs/case_law/nlr/common/html/NLR23V286.htm
http://www.lawnet.lk/docs/case_law/nlr/common/html/NLR23V286.htm
http://www.lawnet.lk/docs/case_law/nlr/common/html/NLR24V493.htm
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offence ends, and when an attempt to 

commit that offence begins. In short, 

the question whether any given act or 

series of acts amounts merely to 

preparation, or to an attempt which is 

punishable under section 490, appears 

to be one of fact in each case," 

   

Eliyatamby v. Kathiravel  (37 NLR  16) was a case in 

relation to making a false statement to with regard 

to a pawned article. In this case it was held that 

the accused had committed the offence of 

cheating under section 398. 

“Theft is the taking dishonestly of movable 

property out of the possession of any person 

without that person's consent and the fact that 

that consent is obtained by means of a deception 

does not render it any the less a consent within 

the meaning of that definition.” 

 

In terms of the nature of representation it was 

held in the case of Ellawalla v. Inspector of Police 

(45 NLR 60). The case was in relation to a 

continuing false representation and it was a matter 

of circumstances that proved the continuing 

nature. 

 

Another form in which cheating can occur is 

through personation. The case in point is 

Christinahamy et al v. Conderlag  (47 NLR 382). 

Abeyewardene v. Muttunayagam (47 NLR 12) was 

in relation an attempt to cheat.  

 

Salih Bin Ahmed vs. Howth (1951) 45 CLW 62 was a 

case in relation to cheques issued without 

sufficient money in the account. P. Kanagaratnam 

vs. W.A Bartholomeusz, Inspector of Police, Fort 

(50 CLW 112), A.R Karoliya vs. T.R Noiya ( 53 CLW 

13), Manickam vs. Inspector of Police, 64 NLR 286 

were also important in terms of defining the term 

“property “ in the relevant section.  

 

A. The Journey So Far 

An analysis of the case in law in terms of the 

mostly contested offences in the superior courts 

reveals that prosecution and conviction of these 

types of offences have proven to be a herculean 

task due to the fact that provisions in relations to 

white collar crime in the Penal Code are extremely 

technical and difficult to prove. Therefore the 

court seemed to be trapped in the legal 

technicalities that occur due to the complex nature 

of the provisions. 

Hence case law reveal that at court in terms of the 

law the judges are at a difficulty in terms of the 

technical definitions of the offences even though 

the harm has already been done. 

VI. CONCLUSIVE REMARKS AND 

RECOMMENDATION 

This paper was an attempt to identify the white 

collar crimes under the Penal Code and analyse the 

case law in this regard. Furthermore the paper has 

analysed the most investigated offences under 

Penal Code mainly due to the fact that 

comparative analysis is supported by the cases 

that have been decided by the superior courts, 

which is not available in terms of the other 

statutory offences. 

Criminologists have observed that white collar 

crimes are committed by individuals for personal 

benefits and whether individual or organizational 

white collar crimes encompass a wide array of 

offences.  

The cases have established that in Sri Lanka the 

Penal Code provisions are wallowing with the 

complexity of the white collar crimes and this 

could be alleviated if the criminal justice system 

pay more heed to the statutes that are available 

other than the Penal Code which are more recent 

and inclusive of the complex offences that occur 

due to the advancement of technology and 

expansion of business. Hence the paper suggests 

that the criminal justice system should change 

attitude towards white collar crimes.  

The criminal justice system needs to invest on 

training and educating the actors such as the 

investigators, lawyers and judges. 

In addition a stronger stance needs to be taken 

with a more severe form of punishment which 

could minimise such crimes.Unlike the other 

offences combating white collar crimes would 

seem impracticable hence the laws and regulations 

in place ought to be effectively used in court to 

alleviate these type of crimes.  

ANNEXURE 1 

 

http://www.police.lk/images/others/crime_trends

 /2012/grave-crime-abstract-for-01st-

 quarter-for-the-year-2012.pdf 

 

http://www.lawnet.lk/docs/case_law/nlr/common/html/NLR37V16.htm
http://www.lawnet.lk/docs/case_law/nlr/common/html/NLR45V60.htm
http://www.lawnet.lk/docs/case_law/nlr/common/html/NLR47V382.htm
http://www.lawnet.lk/docs/case_law/nlr/common/html/NLR47V12.htm
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http://www.police.lk/images/others/crime_trends

 /2011/grave-crime-abstract-for-the-year-

 2011.pdf 

 

http://www.police.lk/images/others/crime_trends

 /2010/grave_crime_abstract_for_full_yea

 r%202010.pdf 

 

http://www.police.lk/images/others/crime_trends

 /2009/grave_crime_abstract_year_2009.

 htm 
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Abstract- Intellectual Property (IP) rights are 

recognized as a regime which had been 

established by law to safeguard the creativity of 

mankind, in the atmosphere of fast moving global 

economy. In the present context, all most all the IP 

rights holders are not hesitated to stand over their 

rights, in a case of infringement or in a situation of 

imminent infringement. Academia is a very 

significant, respected group in an every society, 

who contribute to the enrichment of the 

knowledge and philosophy in their respective 

discipline. The problem of this study is focused on 

whether there is any level of different treatment 

available for the academia in enjoying copyrights, 

comparing to the other copyrights holders, since 

the most frequently their studies been funded by 

the state institutions. Objective of this study is to, 

clarify the legal possibilities, measures available 

for the academia in order to obtain equal 

enjoyment of their rights comparing to other copy 

right holder categories. The study is largely based 

on qualitative approach which analyzes the 

contemporary legislations and relevant 

documentary sources in the area. The study 

reveals that, some provisions of the prevailing 

legislation, Intellectual Property Act No. 36 of 2003 

and the Articles of the Constitution of Democratic 

Socialist Republic of Sri Lanka have indicated some 

of the substantial and/or technical barriers in 

enjoying copy rights, since they are remunerated 

and facilitated by the state entities to explore new 

knowledge. Further, the study recommends and 

highlights the necessity of introducing and 

adopting European equitable judicial approaches 

coupled with international standards, to minimize 

the exiting debate on theoretical imbalance of 

enjoying copyrights, in order to celebrate the 

creativity and compassion of this special group of 

intellectuals. 

Keywords- Intellectual Property, Academic work, 

Copyrights 

I. INTRODUCTION 

Academics are not merely employees, but also 
members of a community of teachers and 
scholars. That community is constituted in part by 
its ethical commitment to the pursuit of truth, 
without regard to the implications of that pursuit 
for the commercial interests of its members’ 
employer. To treat universities in the manner of 
regular employers, so as to support their 
ownership of employee inventions and copyright, 
would undermine principles of academic freedom, 
and the ethic which constitutes universities as 
such. (Pila. J, 2010) 

 

Regime of Intellectual Property Law had 

developed in order to guarantee the protection of 

the creativity of mankind and to provide a 

platform to enjoy their rights, moral and economic 

rights, without being disturbed by any other party. 

Academic community holds a significant role in 

terms of generating new knowledge and 

enhancing the existing scope and the shape of the 

scientific, artistic and literal works. Therefore, the 

contribution mark by them to the development of 

the existing knowledge must be respected and 

rights over their creativity must be protected. 

 

This study is focused on discussing the issue of, 

whether there is any level of different treatment 

available for the academia in enjoying copyrights, 

comparing to the other copyrights holders, since 

the most frequently their studies are been funded 

by the state institutions. Further, the objective of 

this study is to, clarify the legal possibilities, 

measures available for the academic in order to 

obtain equal enjoyment of IP rights comparing to 

other copy right holder categories, particularly in 

relation to copyrights. This study is mainly focused 

on qualitative approach which elaborates the 
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relevant Sri Lankan legal authorities, articles, 

books and other international legal instruments.  

 

II. MINIMUM STANDARDS OF COPYRIGHTS – THE 

AGREEMENT ON TRADE RELATED ASPECTS OF 

INTELLECTUAL PROPERTY RIGHTS (TRIPS) 

 

In the intellectual property field there already 

existed a number of agreements for the 

international protection of intellectual property 

categories, such as the Paris Convention related to 

industrial property rights relating to patents and 

trademarks, while the Berne Convention concerns 

about copyrights. However, with more emphasis 

being placed on the trade-related aspects of 

intellectual property, it was seen as an urgent task 

to attain international agreement in the context of 

GATT, with as many nations as possible 

participating, concerning standards of protection 

of intellectual property associated with trade. The 

TRIPS Agreement covers the issues of protection 

of intellectual property in trade-related areas to a 

significant degree, and is seen as a comprehensive 

new framework prescribing standards of 

intellectual property protection. Further, the TRIPS 

Agreement has the added significance of being the 

first international agreement concerning all types 

of intellectual property with numerous substantive 

provisions. (Japan Patent Office Asia-Pacific 

Industrial Property Center,1998) 

 

Article 1 of the Agreement permits that the 

members shall give effect to the provisions of this 

Agreement yet members may, but shall not be 

obliged to, implement in their law more extensive 

protection than is required by the agreement and 

the members shall be free to determine the 

appropriate method of implementing the 

provisions of this Agreement within their own 

legal system and practice. 

 

Similarly Article 7 of the TRIPS states that, the 

protection and enforcement of intellectual 

property rights should contribute to the 

promotion of technological innovation and to the 

transfer and dissemination of technology, to the 

mutual advantage of producers and users of 

technological knowledge and in a manner 

conducive to social and economic welfare, and to 

a balance of rights and obligations. 

 

Further, the copyright protection shall extend to 

expressions and not to ideas, procedures, and 

methods of operation or mathematical concepts 

as such under the Article 9(2) of the Agreement.  

Article 10 of the agreement deals with the 

copyrights situation relating to computer 

programs and compilations of data while Article 

11 states the position relating to rental rights of 

the copyrights holders. 

 

The legal regime relating to minimum term of 

protection of copyrights can be found under 

Article 12 of the Agreement and it provides the 

protection of no less than 50 years from the end of 

the calendar year of authorized publication, or, 

failing such authorized publication within50 years 

from the making of the work, 50 years from the 

end of the calendar year of making. Finally, it is 

the obligation in the part of the state to confine 

limitations or exceptions to exclusive rights to 

certain special cases which do not conflict with a 

normal exploitation of the work and do not 

unreasonably prejudice the legitimate interests of 

the copyright holder under Article 13 of the 

agreement. 

 

III. A COMPARATIVE ANALYSIS ON STATUTORY 

BASED APPROACH AND/OR STANDARDS IN THE 

DOMESTIC AND UNITED KINGDOM ON 

APPROACHES OF INTERPRETING COPYRIGHTS 

RELATING TO ACADEMIC WORKS 

 

Sri Lanka, a dualistic country, has undertaken the 

obligations of the TRIPS Agreement by enacting an 

enabling statue, Intellectual Property Act, No 36 of 

2003.  

 

The preamble of the Act indicates that, this is an 

act to provide for the law relating to intellectual 

property and for an efficient procedure for the 

registration, control and administration thereof; to 

amend the Customs Ordinance (Chapter235) and 

the High Court of The Provinces (Special) 

Provisions Act, No.10 of 1996; and to provide for 

matters connected therewith or incidental 

thereto. In wider sense, it is observable that the 

domestic piece of legislation pronounces broader 

protection than the minimum level of protection 

guidelines of the TRIPS.  

 

Section 6 of the statute identifies the items 

subjected to copyright protection in the categories 

of literal, scientific and artistic sphere. Derivative 

works had been identified by the Section 7, while 

Section 8 deals with the scope of works not 
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protected under this category. Moreover the 

chapter provides provisions relation to moral and 

economic rights of the copyright holders, act of 

fair use, rights of the copyright holders and 

copyright transactions etc.  

 

Most importantly, Section 14 (4) stated that, in 

respect of a work created by an author employed 

by a physical person of legal entity in the course of 

his employment, the original owner of the 

economic rights shall, unless provided otherwise 

by way of a contract, be the employer It the work 

is created pursuant to a commission, the original 

owner of economic lights shall be unless otherwise 

provided in a contract, the person who 

commissioned the work. The economic and moral 

rights of the work too depend as per the aforesaid 

relationship of the employer and employee.  

 

Under United Kingdom legislation, copyright in an 

original literary, musical or other work is owned by 

its author(s), and the right to patent an invention 

is reserved primarily to its inventor(s).(C.D.P.A. s. 

11(1); P.A. ss. 7(1)) However, an exception exists 

for works and inventions made in the course of 

employment. In that case, the copyright or 

invention is generally owned by the employer, 

who also has the right to patent the 

invention.(C.D.P.A. s. 11(2); P.A. ss. 7(2)(b)) 

Whether an employer can claim ownership of the 

copyright subsisting in works created by its 

employees outside the course of employment is 

unclear. According to section 11(2), “[w]here a 

literary, dramatic, musical or artistic work, or a 

film, is made by an employee in the course of his 

employment, his employer is the first owner of 

any copyright in the work subject to any 

agreement to the contrary.” On one reading, this 

section assumes (or is at least consistent with) 

freedom of contract regarding the ownership of 

copyright in employee works. On another reading, 

it recognizes only the right contractually to 

displace a statutory presumption of employer 

ownership. By contrast, legislation expressly 

prohibits the equivalent in respect of inventions, 

by prohibiting the contractual diminution of 

employee inventors’ statutory rights. 

 

It is widely assumed that the legislative scheme 

governing employer ownership of copyright and 

inventions applies indiscriminately, including in 

the context of academic employers. The result is 

that universities are assumed to own the copyright 

in the lectures, books, musical scores, research 

notes and other works created by academic 

employees in the course of their employment, 

along with any innovative methods or products 

which they devise. This assumption is reflected in 

the intellectual property policies of most United 

Kingdom universities, and in the tech transfer 

initiatives which those policies support.( Pila. J, 

2010). Lord Evershed’s suggestion that it is “just 

and commonsense” that academics own the 

copyright in their lectures, and by extension the 

copyright in their research, might explain why 

many universities shy away from claiming all 

academic copyright, and why some expressly 

undertake not to assert ownership of copyright in 

a range of academic works.(Stephenson Jordan 

(1952) 69 R.P.C. 10) 

 

However, it is far from clear that such an 

argument justifies a claim to the copyright in 

academic works, whatever the formal legal 

position. One reason is the impact on universities 

of giving them economic rights in respect of those 

works. In times of financial pressure, a university’s 

possession of such rights can be expected to 

distort its recruitment and other academic policies 

by orienting them towards those outcomes most 

likely to maximize economic returns. (Pila  J, 2010) 

Further, legislation already permits certain uses of 

works for instructional, examination, study and 

research purposes,(C.D.P.A. ss. 29) and the 

common law likely gives universities a right to re-

use their employees’ teaching 

materials.(Stephenson Jordan (1952) 69 RPC 10) 

This means that universities ought not in any case 

to need copyright to fulfill their public benefit 

educational objectives.  Finally, there is the impact 

of university ownership of copyright on academic 

authors themselves. 

 

IV. SUI GENARIS NATURE OF UNDERSTANDING 

STABILIZING THE COPYRIGHTS OF ACADEMIC 

WORKS 

 

Most of the jurisdictions have accepted the nature 

of copyrights of academic works must be 

understood per se. In the Australian case, UWA v. 

Gray [2009] stated, “to define the relationship of 

an academic staff member with a university simply 

in terms of a contract of employment” – as 

application of the employer ownership provisions 

of intellectual property legislation would seem to 

entail – “is to ignore a distinctive dimension of 
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that relationship,” namely, the “apparent 

manifestations of the contested value of 

‘academic freedom’. 

 

There are many policies that had framed and in 

operating in each higher education institution, 

including the persons (including students, 

academics or any other independent contractors) 

engaged in research. In such cases, membership 

alone is sufficient to trigger the university’s claim 

to intellectual property ownership. Hence the 

grounds for review of university legislation are 

somewhat incomprehensible; they include 

compliance with primary legislations, 

reasonableness, and compatibility with the 

expected norms of equality. 

 

Anheuser-Busch Inc v. Portugal (2007) case laid 

the foundation for a thought of understanding the 

sui genaris nature of the IP rights, particularly to 

copyrights, emphasizing the Human Rights Act’s 

(1998) recognition of the right of persons to the 

peaceful enjoyment of their “possessions”. Further 

the case highlighted the importance of expansively 

interpreting the aforesaid right in relation to 

intellectual property context. 

 

V. RECOGNITION OF THE RIGHT OF PERSONS TO 

THE PEACEFUL ENJOYMENT OF THEIR 

“POSSESSIONS” 

 

Article 1 of the First Protocol to the European 

Convention for the Protection of Human Rights 

and Fundamental Freedoms stated that, the 

protection of property gives every person the right 

to peaceful enjoyment of their possessions.  

 

The concept of property and possessions includes 

tangible things like land and money but also 

includes contractual rights; shares; leases; claims 

for compensation; intellectual property rights; 

statutory rights to benefits etc. This imposes an 

obligation on the state not to: interfere with 

peaceful enjoyment of property; deprive a person 

of their possessions; or subject a person’s 

possession to control. 

 

The right of persons to the peaceful enjoyment of 

their “possessions” has not been recognized in the 

legislations in the domestic context.  

 

 

 

VI. CONCLUSION 

 

Hence there are no any provision relating to 

protection of right to possession in the domestic 

context, it does open a flood gate to interpret the 

section 14(4) of the IP Act in literal sense. 

Moreover, the interpretation that can be provided 

for the nature and the function of the universities 

does not obviously carry the nature of commercial 

enterprises. Although, this is not merely a concern 

for the rights of individual academics, but also for 

the impact of institutional intellectual property 

claims on the nature and values of universities 

themselves.  

 

Article 14 (1) of the Democratic Socialist Republic 

of Sri Lanka states on the freedom of speech, 

assembly, association, occupation, movement of 

every citizen in the country. 

 

(a) the freedom of speech and expression 

including publication 

(b) the freedom to engage by himself or in 

association with others in any lawful occupation, 

profession, trade, business or enterprise  

In terms of the academics, they do bear the rights 

to select their occupation and to forward and 

share their academic thoughts with the society. 

 

Similarly Article 15(5) demarcates the limitations 

to the aforesaid provision and it restricts the 

enjoying of fundamental rights of the citizens. 

There is a question how for the state looked into 

the operation of this article in terms of the 

protection of IP rights of the academics coupled 

with Section 14(4) of the IP Act, contrary denying 

the fact that the nature of the job role of the 

academics, to disseminate knowledge through 

lectures, speeches, publications and researches 

even though they are remunerated by the state 

authorities.   

 

It is necessary to adopt equitable judicial 

approaches into the domestic context, coupled 

with international standards, to provide platform 

to the academics to enjoy their academic freedom 

in terms of copyrights enjoyment in order to 

minimize the exiting debate on theoretical 

imbalance of IP rights, in order to celebrate the 

creativity and compassion of this special group of 

intellectuals. 
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Abstract— This paper intends to discuss on the 

problem that whether being extremely culturally 

sensitive have barred elders from educating on sex 

to the children and whether having a proper 

knowledge on sexuality at the proper age would 

protect the teenagers from using unethical sexual 

behaviours.  

 

It is mainly objected to inquire whether non 

education of sexuality at the proper age would 

lead to experiment sexuality in unethical means. 

Further the paper intends to evaluate whether the 

extreme cultural sensitivity of the Sri Lankans have 

resulted in non-education of sexuality openly, 

investigate whether educating adolescents of 

sexuality will make them aware of what sexuality 

is, examine whether educating of sexuality will 

change the current position of youth where they 

tend to seek for unethical means to experiment on 

sex, expound the importance and effectiveness of 

teaching of sexuality in the school education, 

suggest to introduce sex education in a proper way 

in the schools. 

 

The study is conducted using both quantitative and 

qualitative methodologies. Questionnaires were 

used to collect primary data, along with the 

interviews. Secondary data collected from books 

and newspapers along with the web based 

journals. 

 

It is the expectation of this paper to research on 

whether educating of sexuality properly would 

change the mindset of the teens and will change 

the present situation.  

 

Keywords: Teenagers, Cultural Sensitivity, non-

education of sexuality. 

 

I. INTRODUCTION 

 
“If we are to make an impact on children and 

young people before they become sexually active, 

comprehensive sexuality education must become 

part of the formal school curriculum, delivered by 

well trained and supported teachers” as stated by 

Michel Sidibé, UNIADS Executive Director, sex 

education is an important knowledge that should 

be given to the teenagers in order to train them to 

face the challenges that is in the society. 

The problem in Sri Lanka is that, since we are a 

highly culturally sensitive country, it is neither 

taught in the schools nor being educated by the 

parents. Nevertheless, it is a factor that every teen 

should aware of, when they step in to their 

adolescence where they experience numerous 

changes in their body and mind. 

 

As a matter of fact, parents are rather reluctant to 

discuss or educate their children on sexuality. The 

reason behind is not that the parents do not want 

their child to be educated on sexuality, but the 

social and cultural background of the Sri Lankan 

society. 

 

As Sri Lankans, who have a unique culture, we 

treat our elders, especially parents sacredly. As a 

practice, we worship our parents and do not even 

talk loud in front of the parents. This culture that 

has taught us to respect our elders and parents is 

also the result of drawing child and parent apart. 

Even though it is believed that the mother is closer 

to the child and there is a bond that have enabled 

child to talk about anything and everything with 

the mother, according to the survey that was 

conducted have shown that the results are 

otherwise. 

 

It is the truth that the parents are the first 

teachers of the child. Yet, with the culture that is 

prevailing in Sri Lanka, even for an adolescent chid, 

parents are reluctant to educate on sexuality 

education. And also, even the children do not 

prefer to learn on the specific subject of sexuality 

from the parents, since they are shy and reluctant 

to be open on such a subject with their parents. 
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 There are evidences that propose the fact that 

there has been many attempts to overcome the 

problem of non-education of sexuality by 

introducing the subject in the school curriculum 

since 1999 (Hettiarachchi et al 2008). Yet they 

have been unsuccessful, because the teachers are 

reluctant to teach in detail. Again, it is a result of 

our culture, which considers that sexuality as a 

secret. 

 

Nevertheless, despite the facts on culture, which 

regards sexuality as a secretive, it is a necessary 

fact that it should be taught by any mean possible, 

to overcome the problems that the children are 

facing today. 

 

II. METHODOLOGY 

 
In order to conduct the research, it was utilised 

both quantitative and qualitative research 

methodologies. The research was limited to the 

geographical area of central province and the 

sample group was limited to the school attending 

students of age 16 to 19, parents and teachers. 

The students were selected from the schools 

randomly, from the grades of 10, 11, 12 and 13. 

Teachers and parents were selected randomly. 

 

Based on the data collected, it will be analysed the 

knowledge on sexuality among the teenagers and 

adverse impacts of not having the proper 

knowledge. Further their ideas on the cultural 

sensitivity too will be analysed.  

 

The collection of data and its analysis process was 

conducted in accordance with the hypothesis of: 

Non education of sexuality at the proper age, 

because of the cultural sensitivity, has impacted 

adversely the lives of the teens; that they 

experiment on it in using wrongful methods. 

 

A. Primary Sources 
In collecting primary data, questionnaires were 
distributed among the students and interviews 
were also conducted with the selected group of 
students. Further, interviews were conducted with 
the parents, teachers and police inspectors. 
 

The distributed questionnaire composed of 15 

questions; both close ended and open ended 

questions and the questions that required 

explanations. 

 

The selected sample of students composed of 200 

students selected from both rural and urban 

schools and tuition classes. 20 students out of the 

selected sample group were interviewed. 25 

teachers were interviewed which included 3 

school Principals and 2 Vice Principals. 10 parents 

were interviewed in the course of gathering data. 

The OIC Women of Matale Police station was 

interviewed in order to gather data from the 

security sector of the country. 
 

B. Secondary Sources 

Secondary data were collected from the books, 

news papers, web based journals, web articles, e-

books and previous research articles. 

 

Data were specifically gathered from the 

researchers conducted by the UNICEF and UNESCO 

on the specific subject area of Sexuality Education. 

Further the web based articles were referred to 

gather data specifically on the position of the 

international arena. Paper articles were referred in 

order to gather data on the current situation of 

the Sri Lankan society. Books were also referred in 

the course of collecting data. 

 

III. LITERATURE REVIEW 

 
According to our knowledge, there have only been 

very few researches on the topic of sexual 

education for the teenagers in Sri Lanka. Most of 

the researches have been conducted by the 

UNICEF affiliated with the NIE. 

 

The National Survey on Emerging Issues among 

Adolescence in Sri Lanka is one of the major works 

that was conducted by the UNICEF Sri Lanka in 

2004. The document mainly discusses on the 

matters that the adolescence face as a whole. Not 

only on the education of sexuality, but also on the 

other factors such as wellbeing of the adolescence 

and the factors resulting in addicting to the drugs 

and tobacco. The document discusses on the topic 

of sexuality as knowledge on reproductive health 

and the knowledge and the attitudes on 

STD/HIV/AIDS and further their knowledge on the 

sexual behaviour. Furthermore it also have 

discussed on the sexual abuses that the 

adolescence face. Also, it has discussed on teens 

having sexual experiences which apparently the 

first time is an experiment. But it has not identified 

it as an adverse effect. However, there are both 
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heterosexual and homosexual experiences by the 

teens. 

 

Even though it has discussed on the matters that 

the teens are facing during their adolescence, it 

has not discussed as to whether the parents are 

not educating their children on the sexuality 

because o the cultural background of Sri Lanka. 

But it has recommended in the recommendations 

that the education should be given to the teens 

through the school curriculum. Further it has 

identified that the current school curriculum 

contains a chapter on the sexuality education, yet 

it is not been properly taught by the teachers. 

 

The Sri Lankan Parent’s Attitudes toward the 

Adolescent Reproductive and Sexual Health 

Education Needs – a study done by Doctor P.K.S 

Godamune, have discusses on the parent’ views 

on educating their children on sexuality. The study 

shows that the parents prefer educating their 

children on the subject of sexuality because they 

believe that it will deter precocious sexual 

behaviours. Furthermore, it is believed that it will 

protect the child, reduce curiosity and provide 

accurate information. The study has further 

discussed on the parent child relationship on 

discussing the matter related. And specifically it 

has discussed on the cultural barrier that bar the 

parents from discussing on the sexuality with their 

children. It has also suggested that the school 

curriculum should contain a chapter on the sexual 

education. But the research have not discussed on 

the adverse impacts of the non education.  

 

‘Effectiveness of an Educational Intervention on 

Sexual and Reproductive Health Education 

Directed at School Teachers in the Kalutara 

District’ by Hettiarachchi et al is a research that 

was conducted in affiliation with the Ministry of 

Health and the Education Department, in the 

District of Kalutara. The research has been 

conducted in 5 phases. It has been the aim of the 

research to study whether teaching of Sexual and 

Reproductive Health (SRH) would have educational 

and psychological improvement in the student on 

the SRH. It is in fact the study has been a success 

and has come to the conclusion that the school is 

the best place for the education of the SRH. 

 

Nevertheless the study has not paid its attention 

on the cultural impacts that has resulted in 

children being non educated on sexuality by 

parents. And to conduct the research the SRH 

education was done by the well trained teachers. 

The question that arises is that whether the 

teachers that is in the other schools to teach on 

adolescence and the SRH are well trained as the 

teachers that were used in conducting the study. 

 

The book ‘Uda wu yawuwanaya’ that has been 

published by the Ministry of Education of the Sri 

Lankan government affiliated with the UNFPA and 

WHO, is a direct publication for the education of 

teens on the changes that happens in the 

adolescence physically and psychologically. The 

book contains on the changes that happen 

physically and psychological from the start of the 

age of adolescence. It specifically and briefly 

discusses and presents in the simple language 

every minute detail that the teens should know as 

a teen. The starting from the hormonal reactions 

to the structural differences of the body is 

discussed. Furthermore the adverse impacts that 

would result due to non education of sexuality is 

also been discussed. 

 

But the problem that occurs is whether they have 

been properly distributed among the children and 

whether the students have been taught on what 

the book contains. Nevertheless, a fair attempt has 

been taken to educate students on the sexuality, 

by the book. 

 

The Health Science syllabus that is for the grade 10 

and grade 11 students also contain a chapter as 

‘Yowun wiye wenasweem walata sarthakawa 

muhuna demu’, in the text book prescribed for the 

Grade 11. The chapter systematically discusses 

and presents on the changes that occur in the 

youth body and a sub topic under the main 

chapter also discusses on the prevention of the 

sexually transmitted diseases. Further it also 

contains a chapter on the sexually transmitted 

diseases and having proper relationships in the 

proper manner by the chpter of ‘Saukyawath 

Lowakata Piyawarak’. The chapter has discussed 

on the disease and the ways and means that they 

are transmitted and the ways that it could prevent 

transmission of the diseases.  

 

Even though there are chapters that discuss on 

these matters, the problem lies in whether they 

are being properly taught in the school. It is in fact 

most of the time since both the student and the 

teacher feel embarrassment it only skim through 
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the chapter rather than teaching it. Further, Health 

Science is a bucket subject where the students can 

choose whether to study or not. Therefore, the 

students who do not select the subject have no 

way of studying it. Therefore it again suggests the 

fact that cultural barriers are there that bar the 

education process. 

 

Even though there are limited number of 

literatures on this topic in Sri Lanka, there are 

studies that have been conducted in the Asian 

countries in order for its development by the 

UNICEF, UNESCO, WHO and other organisations in 

order for the development and promotion of the 

education of sexuality to the teens at the proper 

age. 

 

And most of the European countries educate their 

students with proper means and methods of 

sexual education in the proper age that is in teen 

age. But since the research is limited to Sri Lanka it 

will not discuss on the foreign country’s attempts 

on teaching it to the teens. 

 

Rather than the research studies on this particular 

subject, it is the news papers and magazines that 

reports mostly the unreported cases on teen 

unethical sexual behaviours. In the magazine 

articles that were referred such as ‘Diyaniya’ and 

‘Lankadeepa’ reported cases that the teens have 

faced for problematic situations such as being 

pregnant, being raped and abused because they 

are not properly educated on the sexuality and the 

society. The papers however request the parents 

to educate their children on the sexuality since the 

schools do not properly educate them on the 

subject. According to the cases that are being 

reported by the news papers are woven around 

the girls that are being abused. The cases are 

reported with the recommendations of the Police 

Women and Child Protection authority. 

 

In summary, it is in fact that the number of 

researches that have conducted on the matter is 

less. The National Survey on Emerging Issues 

among Adolescence in Sri Lanka is one of the 

major works that was conducted by the UNICEF Sri 

Lanka in 2004 is one of the leading document on 

the subject of teen sexual education mainly 

discusses on the fact such as the hormonal 

changes that happens in the body of the teens, the 

experiences that they conduct such as 

heterosexual and homosexual experiences, 

reproductive health and the sexually transmitting 

disease. However it has not discussed on the 

parental attitude on sexuality education for the 

teens. In contrary to the former literature, The Sri 

Lankan Parent’s Attitudes toward the Adolescent 

Reproductive and Sexual Health Education Needs – 

a study done by Doctor P.K.S Godamune have 

studied on the parental attitude on the subject 

matter and have discussed on the cultural barrier 

between the parent and the child. The study 

‘Effectiveness of an Educational Intervention on 

Sexual and Reproductive Health Education 

Directed at School Teachers in the Kalutara District 

have covered section of education on sexuality in 

the school curriculum. The study has however lead 

to the result that the school is the best place to 

give proper education on SRH. The book ‘Uda wu 

yawuwanaya’ that has been published by the 

Ministry of Education of the Sri Lankan 

government affiliated with the UNFPA and WHO is 

a direct publication to the school children on the 

psychological and physical changes that happen in 

the adolescents’ have been discussed from the 

hormonal reactions to the structural differences of 

the body. Amongst all the literature that was 

referred to, the chapters of ‘Yowun wiye 

wenasweem walata sarthakawa muhuna demu’ 

and ‘Saukyawath Lowakata Piyawarak’ are the 

easiest accessible sources that the teens have to 

study on the sexuality in the adolescents. The two 

chapters have discussed on the subject matter in 

simple and explicit manner. But the problem lies 

with the teaching of the subject. Finally, the paper 

articles that are published in the news papers 

‘Diyaniya’, ‘Lankadeepa’ and other papers contain 

the problems that the teens have faced because of 

their unawareness and lack of proper knowledge 

on the subject matter. 

 

When going through the literature review it is in 

fact even though the Sri Lankans prefer giving 

sexual education to the teens through the school 

curriculum, it has been a failure since there are no 

trained teachers. Because of the cultural barriers, 

the parents are also reluctant in teaching their 

children on sexuality; all of which ultimately 

results in adverse impacts. 

 

This research paper will discuss on whether the 

non education of sexuality is a result of the 

cultural background of the country, and does it 

result adversely in the lives of the teens. 
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IV. KNOWLEDGE ON SEXUALITY AMONG 

TEENAGERS 

 
According to the survey that was conducted 

among the students show that more than 55% of 

the student population have the knowledge on 

what sexuality is, out of which, the male students’ 

knowledge on the sexuality is rather higher than 

the female students.  

 

The interviews that were conducted suggested the 

fact that the female teens have gained most of 

their knowledge from the mother after they 

attained puberty. The mothers mostly stated that 

it is the duty of a mother to educate a girl on facts 

such as menstruation and the changes in the body, 

when a girl attains their puberty. Nevertheless, the 

parents also stated the fact that in accordance 

with the culture of Sri Lanka, it is difficult to teach 

on such a subject openly to their children. Parents 

who are from rural areas stated that; since they 

are Sinhala Buddhist people it is not morally 

acceptable discussing them with their children. But 

the parents from the urban areas suggested that 

even though it is difficult to discuss on sexuality 

with the children, it is a necessary factor to be 

discussed. 

 

As the parents suggested that it is necessary to 

teach it to the children, out of the 20 teachers and 

3 principals and 2 vice principal who were 

interviewed, except   1 principal, 1 vice principal 

and 1 teacher; 2 principals 1 vice principal and 20 

teachers suggested that it is necessary to teach the 

students; teens, on sexuality in order to overcome 

the problems that are faced in the current society. 

 

Even though the interviews that were conducted 

suggested that the parents prefer educating 

children on the sexuality, the data evaluation 

shows that the students who are aware of sexual 

education were educated by the teachers, rather 

than the parent. Further, it is not through the 

formal educational system, but rather informal 

systems. Figure 1 shows the percentages of modes 

that the students have learnt on sexuality. 

 

 

Figure 1 

This shows that the teachers are the best mode to 

communicate on a subject as sexual education, 

because this figure shows that the students are 

rather open with the teachers, and the teacher is 

an effective source of distributing knowledge. 

 

The survey conducted in order inquire on whom 

the education is preferred to gain shows that 

through teachers have been preferred by most 

students. Yet, parents were also preferred by the 

students too.  

 

Figure 2 

Out of the students who answered the 

quetionnaire, 35% have suggested that the 

teacher is the best mode of communicating on a 

topic like sexual education while 34% suggested 

that the parent, specifically the mother, would 

also be the best person. Therefor, it suggest that, 

still the children are close and open to the parents 

and they expect such knowledge from the parents. 

Further, the survey also found that almost 80% 

teens prefer their parents teaching on sexuality. 
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The interviews that were conducted suggested 

that, many girls wished that their mothers would 

have taught them on the sexuality at the proper 

age, that they would have been able to be secure 

themselves from the problems that they faced day 

to day. And some accepted the fact that if they 

have had the knowledge that they have currently, 

they would have not have had affairs in the 

unnecessary age. 

It should also note the fact that a considerable 

amount of teens have got the knowledge on 

sexuality by their fiances. 

Apart from the fact that a considerable amount of 

teens have knowledge on sexuality, still they 

suggest that the knowledge should be given at the 

proper age. 

 

 

Figure 3 

The above figure shows that above 80% of the 

students prefer that the sexual education should 

be given. The percentage of which suggests that it 

is not necessary is rather law, i.e. 14%. Further out 

of the teachers who were interviewed, 88% 

suggested that the sexual education must be given 

to the students properly. 

V. IMPACT OF CULTURE 

According to the survey conducted, around 80% of 

teens prefer that the parents should educate them 

on the sexuality. Yet, the there is only a around 8% 

of teens have educated from the parents. When 

inquired the reason for the parents not being open 

on the fact of sexuality education to the children 

was a result of the cultural background of the Sri 

Lankans, more than 80% of the students accepted 

the fact that it is due to the cultural background of 

the Sri Lankans. 

Godamune (2011) have presented that there is a 

certain psychological gap between the parents and 

the children because of the cultural norms of the 

Sri Lankans. 

It was posed the question whether the teens 

would prefe if there was a different culture which 

would have enabled the child to discuss on such a 

matter with the parent, 70% of the teens stated 

that they prefer if the culture was different. The 

most classic reasoning that the students have 

given on their answer is that, understanding 

among children and parents and parents educating 

the children on sexuality would lessen the 

problems that the teens face today and that there 

are other cultures that have such family 

backgrounds. Further, they have preferred that 

the most appropriate person to teach on sexuality 

as mother. Furthermore, it is believed that since 

the unknown is being known, teens will not seek 

strangers help in learning on such factors. 

 

The students that have answered otherwise have 

based their answer on mostly culture based 

factors. That is, they consider that it would harm 

the culture, that the respect towards the parents 

would vanish. Furthermore the rather classic 

reasoning is that it is because children are rather 

shy in discussing them with the parents and they 

also believe that the parents might be 

embarrassed when discussing such factors. Yet, it 

should be noted that the parents should educate 

their children systematically; that in a way that 

does not draw the parent rather apart. 

VI. ADVERS IMPACTS RESULTED DUE TO NON-

EDUCATION OF SXUALITY 

The most common result is teen pregnancy. And it 

should note the fact that it is the female teens that 

face most of the problems rather than the male 

teens. According to D. Karunarathna, OIC 

Women’s of the Matale Police Station, the 

problem are mostly faced by the girls, and the 

reported cases are also on girls. The reason being, 

under the Penal Code of Sri Lanka, sexual 

intercourse with a girl or a boy below the age of 16 

years is considered as a child abuse, even though 

the consent is there by the child. The law regard it 

to be a crime. According to her, the cases that 

were reported were mostly elopements, or having 

sexual relationships with the teens with the 

consent. Yet, because of the law, it is the crime of 
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rape. There are approximately 32 cases that have 

been reported in the year of 2014. 

A. The reasons for unethical sexual relationships 

As the study and the interviews suggests the 

reasons for unethical sexual behaviors does not 

only result because of the non-education of sex, 

but also because of other factors such as social 

media, un conditional access to the internet 

resources, mobile phones, television, 

pornography, magazines, family problems and love 

affair. Mostly it was suggested that inability to 

control the feelings is also another factor that 

results in engaging in unethical sexual behaviors. 

VII. SCHOOL CURRICULUM 

Godamune (2011), Thalagala et al (2004) proposes 

that if the school education could educate the 

teens on the sexual education, it would be 

preferable. It should also train well the teachers in 

order to provide education on the sexuality 

properly (Hettiarachchi et al 2008). 

The survey also provides that the teens prefer if 

there is a proper education system on sexuality in 

the school curriculum. Further, it was proposed 

that the students should be educated on it either 

in the year of 16 or 17 (Grade 10 or 11) as a 

compulsory subject, because it is now only taught 

for the selected group of students who chose 

Health Science as a bucket subject. 

However, it is preferred that the school education 

system should have a method to educate teens on 

sexuality properly. 

VIII. CONCLUSION 

The conclusion that could be arrived according to 

the analysis of the data is that, the parents does 

not discuss on the subject of sexuality, nor they 

teach on the subject of sexuality, because of the 

cultural background of the Sri Lankans. The reason 

being, the culture have created a psychological 

distance between the parents and the children as 

it comes to the subject of sexuality, because it is 

considered that the topic of sexuality is a secretive 

topic. 

Yet, according to teens, it is believed that it is the 

duty of the parents to educate and made their 

child aware of such matters at the proper age in 

order to overcome the problems that they face 

when they enter to the society. 

Furthermore, the study suggests that the teacher 

is the best mode to communicate a matter such as 

sexuality to the teens, since the interaction 

between the child and the teacher is rather close 

in some aspects, rather with the parents. 

Therefore sexuality is a necessary factor that every 

teen should be aware of, yet, it is not been 

discussed with the parents due to the social and 

cultural background of Sri Lanka. But, it can be 

suggested that inclusion of the sexual education in 

the school curriculum would help in overcoming 

the problems that are faced today. 
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Abstract - As every coin has its two sides, Internet, 

also contains positives and negatives both. But for 

all the good it does to us, internet has its dark sides 

too. Out of all the newest and possibly the most 

convoluted trouble in the cyber world is Cyber-

crime. Cybercrime is an umbrella term that covers 

a wide array of attacks and scams. Cyber-crime 

generally refers to criminal activity where a 

computer or network is the source, tool, target, or 

place of a crime. In recent times most of the above 

bizarre crimes are committed via Social Networks. 

For instance, Face book impersonation, Face book 

pornography, Blackmailing on Facebook, Hacking 

of passwords & stealing of information are some of 

them. 

 

In the domestic scenario throughout the last few 

years Sri Lanka has been experiencing relatively 

high rate of cyber-crimes supervised under Face 

book and other social networks. This situation has 

endangered the social life of the general public, 

adversely affect to the life of individuals and 

ultimately tarnish the image of the country. In 

order to mitigate there are several legislations 

passed by parliament recently the problem remains 

whether they are functioning effectively and 

whether the general public is aware of the existing 

laws. Sri Lanka is having a high risk in near future 

in this regard and for the time being this threat has 

not been a complicated one. But with the 

availability of resources and with the developing 

technology over time, there is a potential of being. 

But our government comparatively or totally hasn’t 

acted in an effective manner to mitigate these 

risks. This paper is completely focused on cyber 

crime issue, trends and problem faced by 

International and Sri Lankan users and how 

cybercrimes can be minimized by formulating 

effective cyber crime laws in Sri Lanka and how it 

happened in other countries. The paper also 

includes Sri Lankan cybercrime Statistics and much 

latest news. In order to compare the situation in Sri 

Lanka with other countries this study further 

engages with selected jurisdictions of India, USA 

and China.  

 

Keywords- Cyber Crimes, Social Networks, 

Domestic Legislations 

 

I. INTRODUCTION 

 

Almost everyone believes that technology has 

made life easier and more comfortable. Thus it has 

enabled us to perform tasks that we could not do 

otherwise. In the current time people can't 

imagine their life without technology. Emergence 

of computer is one of the most important reasons 

for the revolution of modern technology .Today 

computers have come a long way, with neural 

networks and nano-computing promising to turn 

every atom in a glass of water into a computer, 

capable of performing a Billion operations per 

second. Starting from the abacus, this is thought to 

be the earliest form of a computer, the era of 

modern computers, went until the analytical 

engine of Charles Babbage. Computer was earlier 

purely used for the good side. But currently people 

use computer for the bad side as well. Cyber crime 

is one such instance which is an evil, having its 

origin in the growing dependence on computers in 

modern life. These cyber crimes have assumed 

sinister implications since everything now is 

running on computers. 

 

II. A CRIME 

 

So often we experience an advance in technology 

that is so radical. It does not only change the way 

that societies interact, it also has a fundamental 

effect on the behavior of the criminal element 

within that society. Thus cybercrime has been the 

most recent radical change in criminal behavior. 

The term crime can be defined simply as “a 

positive or a negative act (Commission or an 
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omission) in violation of a Penal Law ”. The Sri 

Lankan Penal Code has used the term “offence” to 

define such acts and omissions
7
. This definition 

extends to all offences under the Penal Code and 

other offences created by other acts of parliament. 

 

III. A CYBER CRIME 

 

A commonly accepted definition of this term is 

that a cybercrime is a “crime committed using a 

computer and the internet to steal a person's 

identity or sell contraband or stalk victims or 

disrupt operations with malevolent programs” 

.New World Encyclopedia defines it as “ a term 

used broadly to describe activity in which 

computers or computer networks are the tool, 

target, or place of criminal activity. These 

categories are not exclusive and many activities 

can be characterized as falling in one or more 

categories.”
8
 Though there are many different 

definitions of cybercrime they all have a few key 

concepts common. These key concepts are 

criminal activity and the use or abuse of 

computers. With these concepts in mind cyber 

crime can be easily defined as using a computer to 

commit a criminal act. 

 

IV. A SOCIAL NETWORK 

 

Simply it is a network consists of social interactions 

and personal relationships among people who, 

share interests, activities, backgrounds or real-life 

connections. It consists of a representation of each 

user (often a profile), his social links, and a variety 

of additional services. Most social network services 

are web-based and provide means for users to 

interact over the Internet, such as e-mail and 

instant messaging. Social network sites are varied 

and they incorporate new information and 

communication tools. Social networking sites allow 

users to share ideas, pictures, posts, activities, 

events, interests with people in their network. 

Popular methods now combine many of these, 

with American-based services such as Facebook, 

Google+, YouTube, LinkedIn, Instagram, Pinterest, 

Tumblr and Twitter widely used worldwide.  

 

 

 

                                                           
7
 Section 38 (1) of the Penal Code 

8
 www.newworldencyclopedia.org/entry/Cybercrime 

V. INTERNATIONAL CYBER-CRIMES DONE 

THROUGH SOCIAL NETWORKS 

 

With the rapid diffusion of technology the number 

of crimes has increased dramatically. There’s no 

doubt that Facebook which is the widest used 

social network has completely revolutionized the 

way people interact. But there’s a dark side too. 

Criminals are finding new ways to utilize Facebook 

to commit new and disturbing crimes that 

authorities don’t necessarily know how to police. 

That’s why if someone wants to continue to enjoy 

social media, he should be aware of the common 

crimes committed on Facebook so that he can 

avoid becoming a victim. Most of the crimes fall 

under social bullying, defaming exercise and black 

mailing on face book. Following are some true 

incidents on this regard. 

 

 Amanda Michelle Todd committed suicide 

at the age of 15 at her home in Port 

Coquitlam, British Columbia, Canada. 

Todd being blackmailed into exposing her 

breasts via webcam; bullied; and 

physically assaulted. The Royal Canadian 

Mounted Police and British Columbia 

Coroners Service launched investigations 

into the suicide. At the time of her death, 

Todd was a grade 10 student at CABE 

Secondary in Coquitlam.In response to 

the death, Christy Clark, the Premier of 

British Columbia, made an online 

statement of condolence and suggested a 

national discussion on criminalizing cyber 

bullying. 

 Case of a New Jersey woman, Dana 

Thornton who could potentially face up to 

18 months in prison for creating a fake 

Facebook profile for her ex-boyfriend to 

post pictures that intentionally defame his 

reputation. 

 

 23-year-old Nigerian Afolakemi Mojisola 

Adeniyi. She posted a picture of his ex-

husband on Facebook and tagged him as 

a member of the Boko Haram, a violent 

jihadist terrorist group in Nigeria. 

 

 In Staffordshire, a school bus driver used 

Facebook to attempt to groom a 14-year-

old boy. 
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 A jilted boyfriend posted a naked picture 

of his former girlfriend, who was 17, on 

the site. 

 

 In India Meghna Naidu too became the 

victim of cyber hack and she complained 

to the crime branch claiming her email 

account was hacked. The hacker allegedly 

tried to malign her by telling her friends 

on chat that she was pregnant and 

abused three other actors. 
 

 

VI. LOCAL CYBER-CRIMES DONE THROUGH 

SOCIAL NETWORKS - THE SRI LANKAN 

EXPERIENCE 

 

Sri Lanka too now has become a victim of the 

trend of cybercrimes done through social 

networks. There is a drastic increase regarding 

complaints on cybercrimes as reports reveal. As 

Chief Executive Officer of Sri Lanka Computer 

Emergency Readiness Team Coordination Centre 

(CERT CC) says “there were only about 200 

complaints annually at the beginning of the Sri 

Lanka CERT CC. With the increase of Cybercrime 

related incidents, we have been receiving more 

and more complaints today. Now we receive about 

2,000 complaints annually and about 200 

complaints monthly. Most of the present 

complaints we receive are related to privacy 

breaching and hackings in Social Media Networks 

like Facebook”  

Much reported cases were regarding face book 

bullying as done in international cases above, 

finally leading the victims lose their lives. At the 

same time face book black mailing through fake 

accounts. Also exercising defaming for the popular 

personalities now have become a common 

practice under cyber-crimes in Sri Lanka. 

 

VII. ENACTMENT OF DOMESTIC LAWS 

REGARDING CYBER-CRIMES IN SRI LANKA 

 

In Sri Lanka there is no any difference between 

domestic law and the international law regarding 

cyber-terrorism. However a computer crimes bill 

or a data protection act was not available in Sri 

Lanka until 2007.In 2007 the computer crime act 

was passed but we are still without a data 

protection law. A common problem that has been 

faced by many investigators and the prosecutors in 

almost every case relating to computer related 

crime is the absence of a specific law governing the 

area. As at today only piece of legislation in Sri 

Lanka which deals with some aspects of legislation 

in Sri Lanka which deals with some aspects of 

Information Technology is the evidence (special 

provision) Act, No 14 of 1995. 

 

 Computer Crimes Act (No. 24 of 2007) this is an 

act to provide for the identification of computer 

crime and to provide the procedure for the 

investigation and prevention of such crimes; and 

to provide for matters connected there with and 

incidental. The Sri Lankan Computer Crimes Act 

No. 24 of 2007 primarily addresses computer-

related crimes and hacking offences. Content 

related offences are being addressed through a 

series of changes to the Penal Code and other 

statutory provisions. Sri Lankan Computer Crime 

act is content with 38 chapters. All those rules and 

regulation are discussed in the Computer Crime 

Act. Also by enacting the Computer Crimes Act No. 

24of 2007, modeled on the Budapest Cyber Crime 

Convention and establishing Sri Lanka CERT as the 

National Centre to mitigate cyber threats and 

incidents at a national level the government has 

taken many policy initiatives to address this 

problem 

The Sri Lanka Computer Emergency Readiness 

Team Coordination Centre (Sri Lanka CERT CC) 

established in 2007 to protect the country’s 

information infrastructure and coordinate 

protective measures against cyber security, cyber 

threats and hacking. Sri Lanka CERT CC interacts 

with the Cybercrime divisions at the Police 

Department, Crime Investigation Department (CID) 

in Colombo and Moratuwa universities to combat 

cyber-crimes.  

 

Microsoft Sri Lanka also works towards 

strengthening the capacity of law enforcement 

bodies when combating cyber crime. It is 

committed to increase its contributions to counter 

cyber crime by promoting the benefits of ‘Clean IT’ 

and healthy IT business practices around Software 

Asset Management (SAM), in partnership with IT 

stakeholders and government. 

 

The special unit established at the Criminal 

Investigations Department (CID) to look into 

cybercrimes  and Internet Crime Complaint Centre 

(IC3) which has been established at Police 

Headquarters with the collaboration of Criminal 

Investigation Department & Information 
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Technology Division to receive and investigate 

regarding criminal complaints in the rapidly 

expanding arena of cyber crime are other steps 

how SL government react. 

 

VIII. ENACTMENT OF INTERNATIONAL LAWS 

REGARDING CYBER CRIMES – OTHER 

JURISDICTIONS 

 

USA - along with its Cybercrime bill required 

authorities to investigate and prosecute individuals 

for internet-related crimes such as fraud, hacking 

and cyber-sex .Also this Act would expand the US 

Penal Code Title 18, Chapter 47, Section 1030, on 

Fraud and related activity in connection with 

computers. Also a Bill titled "Fostering a Global 

Response to Cyber Attacks Act" was introduced in 

the US Senate on July 10.2009.On the other hand, 

any person found guilty of cyber-squatting shall be 

punished with imprisonment of prison mayor or a 

fine of not more than P500,000 (or both); any 

person found guilty of unsolicited commercial 

communication with arrest mayor (imprisonment 

from one month to six months) or a fine of at least 

P50,000 but not more than P250,000 (or both); 

and any person found guilty of cybersex with 

imprisonment of prison mayor or a fine of at least 

P200,000 but not more than P1 million (or 

both).Meanwhile, any person found guilty of child 

pornography shall be punished according to 

Republic Act 9775 or the Anti-Child Pornography 

Act of 2009.Those who aid in the commission of 

any of the acts listed shall likewise be punished 

with imprisonment one degree lower than that of 

the main perpetrator of the offense or a penalty of 

at least P100,000 but not more than P500,000, or 

both depending on the court. Cyber law is also 

monitored and enforced by the United States 

Federal Bureau of Investigation - FBI Cyber Crime 

Division 

 

INDIA-Information Technology (Amendment) Act 

2008.This has been notified and enforced on 27th 

Oct, 2009.And this Act punishes various cyber-

crimes including Cyber Terrorism. 

 

CHINA- In 1994, the State Council issued the first 

law on computer crime, which is an Ordinance on 

protecting the safety of computer system. In 1997, 

2000, 2009 China Criminal Law was amended to 

increase new Cybercrimes, in 2011 China Supreme 

People’s Court and Supreme People’s 

Procuratorate issued the judicial interpretation on 

Cybercrime. However China Criminal Procedure 

Law responses to Cybercrime slowly, now there is 

no rules on collecting electronic evidence or 

admissibility rules relating to electronic evidence, 

until 2011 Draft of amendments to China Criminal 

Procedure Law began to stipulate technical 

detection measures that include electronic 

surveillance. But China judicial practice already 

goes ahead of criminal procedure law, China 

Supreme People’s Court and Supreme People’s 

Procuratorate issued several judicial 

interpretations on electronic evidence. In the field 

of international judicial cooperation, there is no 

agreement between China and foreign countries 

on cooperation on combating Cybercrime, China 

does not join any international convention or 

treaty on Cybercrime also. The Chinese Defense 

Ministry confirmed the existence of an online 

defense unit in May 2011. Composed of about 

thirty elite internet specialists, the so-called "Cyber 

Blue Team," or "Blue Army," is officially claimed to 

be engaged in cyber-defense operations, though 

there are fears the unit has been used to 

penetrate secure online systems of foreign 

governments 

 

IX. JURISDICTION DIFFERENCE 

 

In Sri Lanka we can see that there is no any act or 

legislation which related to cyber-terrorism. But in 

Computer Crimes Act (No. 24 of 2007) it is 

mentioned some strong points, but in the act it is 

not mentioned clearly and we have to interpret it 

as we want. If any person did any cyber terrorism 

activity the punishment will be Rs. 50 000 or Rs. 

100 000 or imprisonment. But this legislation does 

not specifically cover Cyber Crimes to meet the 

global standards where as India ,USA and China 

legislation have mostly addressed the Cyber 

Crimes issue. The Computer Crime Act of Sri Lanka 

deals primarily with computer related crimes and 

hacking offences. The Act does not deal with 

content related offences such as pornography and 

harassment perpetrated via ICT tools. So that it 

reflects the fact that Sri Lanka lacks sufficient laws 

to protect women and girls from cyber related 

violence and abuse. The 2006 UN Secretary 

General report on all forms of violence against 

women and girls recognized new forms of violence 

against women that have developed with the 

advent of the new information and communication 

technologies (ICTs). Incidents of ICT related 

violence against women and girls are also on the 



112 

 

rise in Sri Lanka. Women and girls therefore should 

take precautions when uploading pictures onto the 

internet for example via social networking sites, 

email or when sharing personal information via the 

internet. According to the Police Spokesperson SSP 

Ajith Rohana out of the 30 complaints received by 

the police last year, most of the cyber-crimes were 

committed from abroad and That does not fall 

under the jurisdiction of the Sri Lanka Police. While 

Sri Lanka does not have specific laws to deal with 

internet crimes, this act cannot be used to address 

crimes committed over the internet but it can be 

connected with some of the crimes to the criminal 

law and take action. However, though complaints 

have increased, prosecution and conviction of 

offenders appears to be minimal. Sri Lankan laws 

are apt to curb cyber-crimes, however, the 

prosecution process is lengthy which causes delays 

in reaching the end result. 

 

 Further in detail considering about the legislations 

which are available, very much important to 

highlight the Cyber Crime Bill passed by the senate. 

According to that Bill it required authorities to 

investigate and prosecute individuals for internet-

related crimes such as fraud, hacking and cyber-

sex. And also White House draft this Bill and it 

would expand the US Penal Code Title 18, Chapter 

47, Section 1030, on Fraud and related activity in  

connection with computers. Also the Bill have 

proposals for cybercrime, including a series of 

criminal offences for cyber-attacks and 

confidentiality abuses. The Bill has also details on 

critical information security. And the important 

issue is highlighted from the section 06 of the 

Cyber Attacks Act. Apart from that there is a 

separate computer crime and intellectual property 

section function under authority of United States 

Department of Justice. Implementing the 

Department's national strategies in combating 

computer and intellectual property crimes 

worldwide is the responsibility of this section. This 

section has many roles. It prevents, investigates, 

and prosecutes computer crimes by working with 

other government agencies, the private sector, 

academic institutions, and foreign counterparts. A 

person using the internet in the United States 

could be subject to the cyber laws not only in the 

United States but also in other countries. This all 

depends on what the person in the United States is 

doing on the internet in relation to other 

countries. This is known as jurisdiction and entails 

the following: i. The laws of the state/nation in 

which the user resides ii. The laws of the 

state/nation that apply where the server hosting 

the transaction is located iii. The laws of the 

state/nation which apply to the person or business 

with whom the transaction takes place. Under the 

measure, any person found guilty of the acts in A 

and B shall be punished with imprisonment of 

prison mayor (imprisonment from six to 12 years) 

or a fine of at least P200,000 or an amount 

depending on the damage caused or both 

depending on the court. Meanwhile, any person 

found guilty of child pornography shall be 

punished according to Republic Act 9775 or the 

Anti-Child Pornography Act of 2009 

 

Also china’s attempt to defense cybercrimes by 

Blue Army which is a specialized online unit 

provide easy access for the general public to 

secure themselves from cyber warfare is 

appreciated. In India to solve cyber crime cases, 

Indian police developed cybercrime investigation 

cells all over India other than its statute. These 

Cyber Crime cell investigates in respect of cases 

pertaining to hacking, spread of virus, 

pornography, manipulation of accounts, alteration 

of data, software piracy, creation of false Web 

sites, printing of counterfeit currency, forged visas, 

theft of intellectual property, email spamming, 

denial of access, password theft, crimes with cell 

phones and palmtops, cyber terrorism etc. 

 

X. KEY FINDINGS 

 

Facebook and all the other social websites like 

twitter , flicker, Google+ now have become a 

favourite meeting place for people to keep in 

touch with friends on-line. As a result, millions of 

people (both young and old) are using them, so 

much so that if some one is not on using either 

one of them it’s like he or she doesn’t belong to 

the modern tech-savvy society. Sri Lankans most 

famous social web site is face book. According to 

Sri Lankan Facebook Statistics issued by social 

bakers, in 2013 May there are more than 1.5 

million (1526360 users) Monthly Active Users 

(MAU) in Sri Lanka. Facebook users grew by more 

than 78200 in the last 6 months. According to their 

statistics, Facebook penetration in Sri Lanka is 

7.09% compared to the country’s population and 

60.98% in relation to number of Internet users. 

More over Sri Lanka Facebook demographics the 

largest age group is currently 18-24 with total of 

642 360 users, followed by the users in the age of 
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25-34. 68% of these users are male and 32% are 

female 

users(http://studentlanka.com/2014/04/30/faceb

ook-users-in-sri-lanka) So that this proves the life 

blood of the new generation is internet. Day by 

day the use of internet is eating in to the lives of 

youth. Such a rapid growth in the use of internet 

inevitably brings in the growth of cybercrime 

activities. Cybercrime, in most cases, is not the 

stereotypical kid in some darkroom hacking away 

trying to get rich; these days, cybercrime is a well-

organized, structured entity- almost like a 

company. 

 

XI. PROPOSALS 

 

 The number, sophistication and impact of 

cybercrimes continue to grow and pose a serious 

and evolving threat to local individuals, businesses 

and governments today. This has gained 

tremendous attention nowadays due to the 

increasingly high amount of coverage being given 

to the subject by the media and various 

institutions especially those from the public and 

private sectors. The lack of implementation of 

already enacted policies and regulations which is 

being put up to regulate the illegal activities in 

cyberspace and the mitigate the misconducts is 

the major reason for Cyber-crimes in Sri Lanka to 

be a most effecting reason. Although, measures 

have been taken continuously to introduce 

necessary legislations, it is still below the standard 

of some Asia-Pacific countries. The matter is 

however there is a law regarding the combat of 

cyber-crimes in Sri Lanka, but many people don’t 

know about the law or other security measures 

that exist. So that following steps can be proposed 

to improve this current situation. 

 

The present public awareness programs regarding 

this area are not enough to educate the general 

population as most of them are being conducted 

targeting on organizations. So that creating more 

awareness amongst corporates on cyber security 

risks and how to mitigate those perils is a 

contemporary requirement. 

 

 Centralized bodies such as Sri Lanka CERT, Law 

Enforcement Agencies and the Legislature should 

focus on areas where it has particular competence, 

such as protecting critical infrastructure and 

coordinating legal structures, as well as regulating 

and working with business, consumer protection 

privacy, and anti-terrorism. Even though SLCERT is 

the national face of cyber security their 

contribution to the awareness programs is very 

low. The awareness programs should be attractive 

to the general public in a manner which would 

educate the public without any effort. They should 

be in a sense of a brand promotion campaign and 

Television advertisements should be telecasted at 

peak hours of usage. Further they should 

announce the people that they (SLCERT) were in 

contact with Facebook. So that all affected parties 

to can report abusive speech or comments on 

photographs directly to Facebook as well. 

According to their findings one of the main issues 

on Facebook’s late reaction was the lack of 

understanding of the language since Some 

comments are either in Sinhala or transliterated, 

so the CERT, can educate them (Face Book) as to 

the content of the comments prior to them taking 

action.  

 

Also Creating awareness on the importance of 

Cyber Security and to provide top officers in the 

government, private sector leaders and IT 

professionals, with the best practices in acquiring, 

implementing, managing and measuring 

information security postures of their 

organizations and countermeasures is required. 

  

Supplementing the current intelligence picture of 

cybercrime and informing policy and operational 

responses to cybercrime by providing centralized 

aggregated data on cybercrime in Sri Lanka and 

improve understanding of its scope and total cost.  

This includes Streamline the process of referring 

cybercrime reports between law enforcement and 

other relevant government agencies directing 

cybercrime reports to the most appropriate 

agency, and provide a centralized point for advice 

on avoiding cybercrime. This would help in order 

to reduce confusion around how to report 

cybercrime. This gives lack of clarity victims about 

how and where different types of cybercrime 

should be reported 

 

Develop capacity in the Police Department more 

so that Police personnel would be well equipped to 

investigate computer crime. The development of 

digital forensic labs and the setting up of the 

Computer Crimes Unit can also be implemented. 

Currently Internet Crime Complaint Centre (IC3) 

has been established at Police Headquarters with 

the collaboration of Criminal Investigation 
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Department & Information Technology Division to 

receive and investigate regarding criminal 

complaints in the rapidly expanding arena of cyber 

crime. 

 

Also newly introduced programs like Computer 

Hacking Forensic Investigation (C|HFI) training 

programs using latest version released by the 

International Association of Electronic Commerce 

Consultants (EC-Council), USA should be expanded 

and can use to inculcate the public.  

 

Also the need of proper investigation 

methodologies, proper set of investigation rules 

and regulations regarding the cyber based crimes 

are essential since speedy expansion of electronic 

and telecommunication equipment provide a good 

platform to the criminals to perform the offences 

without keeping physical evidences to examine 

and carry out the investigation process for the 

relevant crime.  

 

The nation’s cyber activities need to be 

coordinated on both the institutional, district and 

provincial levels as a responsibility of the 

government to ensure that national networks are 

secure and have not been penetrated. In order to 

take the message to the people that cyber security 

is compatible with individual rights, privacy and 

freedom of speech ,the national security policy 

would need to be extended to include a cyber 

security agenda that covers the length and breadth 

of the country. 

 

Establish Public Private Partnerships is essential for 

governments to cooperate with the private sector, 

as the majority of web infrastructure is in private 

hands. All developed nations have identified this 

and are working closely with the private sector, 

and the private sector in return should reciprocate 

equally. 

   

Educating the community to protect themselves -

As with crime in the physical world, no amount of 

action by governments and the private sector can 

prevent every cybercrime. Those of us who use 

digital technologies have to take responsibility for 

our own security and safety online and exercise 

safe online practices. Governments and industry 

can assist users to understand these steps and to 

recognize the warning signs. Partnering with 

industry to tackle the shared problem of 

cybercrime is important in this regard.  

Improving international engagement on 

cybercrime and contributing to global efforts to 

combat cybercrime; The interconnectivity of the 

internet means that Our agencies can face 

significant challenges in bringing cyber criminals in 

other countries to justice. Cybercrime is an 

international problem which requires a 

coordinated and cooperative international 

response. Differences in national laws and the 

capacity of local agencies to enforce those laws 

can create a barrier to effective international 

cooperation on cybercrime. We can improve this 

situation by encouraging as many countries as 

possible to strengthen and harmonize their 

domestic legislation on cybercrime and supporting 

them to build enforcement capacity.  

 

Ensuring an effective criminal justice framework - 

criminal justice system must provide an effective 

framework for investigation and prosecution of 

cybercrime. This means that offences must 

account for the use of new and emerging 

technologies to commit crime; penalties must 

provide adequate deterrent and reflect the 

seriousness of different types of cybercrime. 

Procedural and evidentiary rules need to account 

for new forms of evidence and prosecutors and 

judicial officers must be well equipped to consider 

digital evidence. In addition to facilitating the 

investigation and prosecution of criminal conduct, 

the criminal law also plays an important normative 

role in shaping society’s acceptance or non-

acceptance of different forms of behavior. For this 

reason also, criminal laws need to continue to 

reflect society’s views by appropriately 

criminalizing malicious online conduct and provide 

mechanisms for its punishment. 

 

Assisting prosecutors and the judiciary to deal with 

cybercrime and digital evidence; Prosecution of 

cybercrime offences is an important part of the 

enforcement framework to deal with cybercrime 

and assists in creating and maintaining public 

confidence in our criminal justice system. In order 

for cybercrime offences to be prosecuted 

effectively, prosecutors and judicial officers need 

to be able to understand and evaluate technical 

digital evidence. While courts and the legal 

profession are becoming more accustomed to the 

use of new technology to commit crime, the 

admission of digital evidence can still be a 

technical process. As the use of technology in 

crime grows, prosecutors and judges will 
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increasingly be required to present and 

understand highly technical details in order to 

effectively administer the law. Governments can 

continue to assist prosecutors and the judiciary by 

providing the resources they need to respond to 

legal concepts associated with new technology and 

the facilities they need to analyse and consider 

digital evidence in a court setting. Providing 

training workshops for the legal community and 

developing mechanisms to improve the 

presentation of digital evidence in courts, 

particularly through the development of the 

eCourt facility would be innovative. Though this 

digital evidence matter is now in usage of Sri 

Lankan law the e court facility has not yet tried 

out.The e-Courts project was conceptualized on 

the basis of the “National Policy and Action Plan 

for Implementation of information and 

communication technology (ICT) in the Indian 

Judiciary – 2005.  

 

XII. CONCLUSION 

 

However it is obvious that above points stresses 

the fact that the existing legislation and litigation 

of Sri Lanka is not merely sufficient to overcome 

these ever increasing crimes while the prevailing 

ones are unknown to the society and further new 

security measures in addition to the existing ones 

to override the hackers and strengthen the 

computer systems from possible cyber-attacks in 

order to ensure the safety of the society should be 

implemented. There is no doubt that the impact of 

Face Book and other social media towards human 

lives is unavoidable phenomena. So standardizing 

and regulating the usage of them is essential in Sri 

Lanka. It is not clear yet that the jurisdiction 

regarding Face Book because even the company 

(Face Book) exercising minimum level of control 

over its users. In majority instances victims have 

no relief other than reporting to the company. The 

procedure of imposing criminal or delictual liability 

over the real perpetrators is not clearly defined yet 

and without the assistance of the company it is not 

achievable. So I think a precise mutual agreement 

between states and the company is the most 

appropriate mean. Recently state of India Asked 

Google Earth to delete the satellite images of 

Indian military bases and war ships from the 

particular application and company agreed on 

that. As the natives of the global village each of us 

acquire many more benefits from social media and 

we used to depend on them. It is essential to 

protect once liberty and freedom on the social 

media though no one should infringe others 

freedom.            
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Abstract - The existence of effective and 

appropriate dispute resolution mechanisms is an 

integral part of international business activities; 

the lack of which can arguably undermine the 

development of international business. In order to 

meet the need of having an effective dispute 

resolution mechanism, international commercial 

arbitration (ICA) has been specifically designed for 

the resolution of disputes which arise out of cross-

border business to business transactions as a 

private binding dispute resolution mechanism. One 

striking element of this mechanism is that it 

requires support from government-sponsored 

national courts (national court) for its effectiveness 

and efficiency. One such area is the enforcement of 

international commercial arbitration awards 

(ICAA) through national courts. Currently, there 

are two avenues of enforcement of ICAA. First, 

they can be enforced through the national courts 

of a country where enforcement of ICAA is sought. 

Second, such awards can be enforced as a foreign 

judgment. Unfortunately, the second avenue which 

entails different categories of foreign judgments 

has arguably been neglected by stakeholders of 

governments and international trade due to the 

drawbacks in the second avenue. 

The primary objective of this paper is to explore 

the possibility of expanding the JCFAA as another 

avenue for the international trading community 

who rely on the resolution of their commercial 

disputes via international commercial arbitration. 

The main argument put forward in this paper is 

that the enforcement of JCFAA can be made 

effective by bringing required amendments to the 

existing problematic areas of the existing legal 

framework. The argument of this article is 

supported by referring to the relevant provisions of 

the Reciprocal Enforcement of Judgments 

Ordinance No 41 of 1921 (REJO) in Sri Lanka and 

related literature. It must be noted that this paper 

is limited to exploring supportive elements 

embedded in the existing legal framework 

applicable to REJO, relevant provisions of the 

Arbitration Act No. 11 of 1995 in Sri Lanka, the 

Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards in 1958 and related 

literature on the subject matter of the discussion. 

Keywords: Dispute resolution mechanism, 

international commercial arbitration, government-

sponsored courts and international commercial 

arbitration awards and foreign judgments.  

“It is a fundamental precondition for public 

confidence in any regulatory or legal framework 

that it should contain effective and accessible 

enforcement and redress mechanisms” 

(Patterson, 2001). 

I. INTRODUCTION 

 

The existence of effective and appropriate dispute 

resolution mechanisms is an integral part of 

international business activities; the lack of which 

can arguably undermine the development of 

international business. In order to meet the need 

of having an effective dispute resolution 

mechanism, international commercial arbitration 

(ICA) has been specifically designed for the 

resolution of disputes which arise out of cross-

border business to business transactions as a 

private binding dispute resolution mechanism. 

One striking element of this mechanism is that it 

requires support from government-sponsored 

national courts (national court) for its 

effectiveness and efficiency. One such area is the 

enforcement of international commercial 

arbitration awards (ICAA) through national courts. 

Currently, there are two avenues of enforcement 

of ICAA. First, they can be enforced through the 

national courts of a country where enforcement of 

ICAA is sought. Second, such awards can be 

enforced as a foreign judgment. Unfortunately, 
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the second avenue which entails different 

categories of foreign judgments has arguably been 

neglected by stakeholders of governments and 

international trade due to the drawbacks in the 

second avenue. The following statement can be 

highlighted in this regard:    

“…the recognition and enforcement of judgments 

given by the courts in disregard of an arbitration 

clause is uncertain; the recognition and 

enforcement of judgments on the validity of an 

arbitration clause or setting aside an arbitral 

award is uncertain; the recognition and 

enforcement of judgments merging an arbitration 

award is uncertain; and finally, the recognition and 

enforcement of arbitral awards, governed by the 

NY Convention, is considered less swift and 

efficient than the recognition and enforcement of 

judgments.”  (Commission of the European 

Communities, Brussels, 2009)
 
 

It is evident that foreign judgments based foreign 

arbitral awards take various forms and the 

uncertainty of the enforcement of foreign arbitral 

awards have been noted in related literature. In 

addition, it must be noted that there is a foreign 

judgment confirming a foreign award, which is 

delivered by a competent court in the country 

where the arbitration took place (Roth, 2007). The 

primary objective of this paper is to explore the 

possibility of expanding the JCFAA as another 

avenue for the international trading community 

who rely on the resolution of their commercial 

disputes via international commercial arbitration. 

The main argument put forward in this paper is 

that the enforcement of JCFAA can be made 

effective by bringing required amendments to the 

existing problematic areas of the existing legal 

framework. The argument of this article is 

supported by referring to the relevant provisions 

of the Reciprocal Enforcement of Judgments 

Ordinance No 41 of 1921 (REJO) in Sri Lanka and 

related literature (See, Janak De Silva and F.J. and 

Saram).  

It must be noted that this paper surveys 

supportive elements embedded in the existing 

legal framework applicable to REJO, relevant 

provisions of the Arbitration Act No. 11 of 1995 in 

Sri Lanka (AA), and the Convention on the 

Recognition and Enforcement of Foreign Arbitral 

Awards in 1958 (NYC). The rest of the discussion 

will be presented in another paper as the second 

part of this paper. The second paper will examine 

three major problematic areas which make the 

existing mechanism inappropriate for the 

enforcement of foreign JCFAA and suggest a 

conceptual framework to make the enforcement 

of JCFAA a viable option for the international 

business community engaged in cross border 

trading activities. They include the scope of the 

judgment, reciprocity principle and the 

appropriateness of the forum used for the 

enforcement of foreign judgments.   

 Accordingly, this paper is structured in the 

following manner: following the introduction in 

this first section, the second section outlines the 

Sri Lankan legal framework applicable to the 

enforcement of foreign judgments. Third section 

describes the supportive elements for the 

development of the REJO as an option. Fourth 

section contains concluding remarks. 

II. THE SRI LANKAN LEGAL FRAMEWORK 

 

The enforcement of foreign judgments is 

regulated by the REJO in Sri Lanka. It is also 

important to note that there is an additional 

Enforcement of Foreign Judgments Ordinance No. 

4 which was enacted in 1937 to regulate the 

enforcement of foreign judgments in Sri Lanka. 

However, the latter has not come into effect as a 

result of the lack of an order published in the 

Gazette in accordance with the relevant section of 

the ordinance (See F.J. and Saram)  It is generally 

recognized that the recognition and enforcement 

of foreign judgments is based on theories such as 

“reciprocity and obligation” (Omoaka, 2004). It 

appears that the theory of reciprocity has been 

incorporated in the Sri Lankan legal framework, 

but there is a lack of clear evidence to show the 

commitment to the other theoretical  element 

within the existing legal framework. 

III. SUPPORTIVE ELEMENTS FOR THE 

DEVELOPMENT OF THE OPTION 

 

Several reasons can be highlighted to justify the 

examination of the Sri Lankan legal framework 

applicable to the enforcement of JCFAA. They include 

theoretical underpinnings, party autonomy, the lack 

of legal barrier in the ICA legal framework and 

positive features underpinned in REJO.    

A. Theoretical Underpinnings 

The existing literature provides some evidence as 

to the importance of addressing the applicable 
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legal framework for the enforcement of foreign 

judgments confirming foreign arbitral awards. By 

noting the existence of “little scholarship” on 

“how foreign judgments confirming arbitral 

awards related to the original awards” (Roth, 

2007). Roth recognizes the fact that “this 

relationship affects the litigation strategies of 

parties in actions to recognize and enforce arbitral 

awards, this issue deserves closer inspection than 

has been devoted to it.” This writer further raises 

the following issues that are worth noting here: 

first, “What happens if the award holder prevails 

and secures a foreign judgment that upholds the 

validity of the arbitral award?” second, “How 

should such a foreign judgment relate to the 

award itself?” and third, “If the award holder then 

seeks recognition and enforcement from a court 

of a signatory to the New York Convention, what 

factors should guide the decision of that court?” 

(Roth, 2007). 

In his writing, Roth provides useful insights into 

the effective use of the enforcement of foreign 

judgments-related legal framework for the 

enforcement of foreign judgments confirming 

foreign arbitral awards based on the US legal 

framework in light of the different theoretical 

approaches in relation to the enforcement of such 

judgments. For example, ‘the extraterritorial 

merger approach’, ‘the parallel entitlements 

approach’ and ‘the limited in scope merger 

approach’ (Roth, 2007). The importance of Roth’s 

writing is that it provides arguably the possibility 

of the enforcement of foreign judgments 

confirming foreign arbitral awards and 

problematic areas that can be seen in the US 

jurisprudence in dealing with these judgments.  

B. The lack of legal barrier in the ICA legal 

framework  

     Is ICA-related legal framework a barrier to 

develop this option? The answer to the above 

question is negative, given the permissive 

approach underpinned in the ICA-related legal 

framework. This assertion can be supported by 

several elements of the ICA-related legal 

framework. They include party autonomy, 

definition of arbitration, the grounds on which a 

foreign arbitral award can be challenged and 

Article VII of the NYC.  

 

1. Party autonomy: 

The expansion of this option can be justified by 

referring to the principle of party autonomy 

underpinned in the whole structure of the ICA-

related legal framework; both nationally and 

internationally. From the national perspective, 

Section 5 of the AA can be cited as an example, 

according to which there is no bar denying the 

enforcement of foreign arbitration awards in the 

form of a foreign arbitral award or in the form of a 

foreign judgment confirming a foreign arbitral 

award. The crux of Section 5 gives priority to the 

parties’ consent to arbitration not to impose a 

limitation on the enforcement of the final arbitral 

award, including a foreign arbitral award. As far as 

the NYC is concerned, it is well established that 

NYC promotes this principle to be taken into 

consideration when arbitration laws are drafted 

and such arbitration laws are interpreted by a 

tribunal or the judiciary.  

By using the principle of party autonomy, one can 

further argue that such a foreign arbitral award 

can be further scrutinized during its enforcement 

at the place where such an award is made before 

it is submitted to the enforcement court. This 

possibility can be incorporated in the arbitration 

agreement. When they incorporate this option 

into the arbitration agreement, the parties can 

take into consideration the effectiveness of the 

judicial system of both countries, both confirming 

country and enforcement country. Especially, in 

cases where there is a reciprocity arrangement 

between two countries, given their international 

trade-related activities. In addition, by adhering to 

the principle of party autonomy, parties to an 

international transaction can use an arbitral award 

to enforce such an award in a country which is not 

a party to the NYC and also these countries which 

have ratified the NYC subject to reciprocal 

arrangement.  

2. Definition of Arbitral Award: 

The drafters of the NYC, AA and also REJO have 

not attempted to define an arbitral award so as to 

deny the possibility of the enforcement of foreign 

judgments confirming foreign arbitral awards. For 

example, Article 1 (2) of the NYC defines an 

arbitral award as follows: “The term “arbitral 

awards” shall include not only awards made by 

arbitrators appointed for each case but also those 

made by permanent arbitral bodies to which the 

parties have submitted.” A similar definition can 

be seen in Section 50 of the AA. None of these 

definitions make a reference to a foreign 

judgment. This position can be compared to the 

definition of a foreign judgment of the REJO, 
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according to which a foreign judgment includes an 

award as well. Based on this definition element in 

each legal instrument, one can logically contend 

that the enforcement of a JCFAA can be enforced 

under the REJO.   

3. The grounds on which a foreign arbitral 

award can be challenged: 

By referring to the relevant literature, it can be 

further argued that the grounds for challenging a 

foreign arbitral award embedded in NYC and 

national arbitration laws can be considered as a 

reason for moving towards the enforcement of a 

JCFAA.  Apparently, grounds for the enforcement 

of a foreign judgment is less stringent than those 

of the ICA-related legal framework.  Roth is of the 

opinion that “...an award holding party chooses to 

enforce the arbitral award  as a foreign 

judgement, it may limit the grounds on which the 

defendant can object to its enforcement. This may 

lead a court to enforce an award that it might 

otherwise deem unenforceable under Article V.”  

(Roth, 2007). 

Roth further argues as follows:
 

“… a defendant could assert Article V defenses in a 

circuitous fashion by alerting the court to the 

apparent circumvention of the New York 

Convention that would occur in an action based on 

a confirmation judgment. However, there is no 

assurance that courts would be receptive to this 

type of argument. If not, then allowing award-

holding parties to eliminate the Article V grounds 

as defenses would present a real danger.” (Roth, 

2007). 

One can counter argue stating that this kind of 

danger will not occur as this approach can be 

adopted by the parties with their consent and also 

possible to expedite the enforcement of foreign 

arbitral awards as expected by the commercial 

needs of the disputants. Similarly, another counter 

argument can be made in terms of the following 

assertion made by Roth in his writing: 

“Nevertheless, this tactic has the potential to 

confuse and anger other signatories to the New 

York Convention by treating two claims based on 

the same underlying award differently” (Roth, 

2007). That is, contracting parties to the NYC were 

well aware of the structure, underlying principles 

and  also consequestions of the NYC when they 

ratified the NYC.  

Moreover, many countries have made enabling 

laws giving effect to the contents of the NYC and 

taking no measures to avoid the use of recognition 

of a foreign judgment-related legal framework. 

Arguably, there is no harm in allowing commercial 

parties to an arbitration agreement to avoid the 

enforcement-related mechanism established 

under the ICA-related legal framework, especially 

to avoid the application of Article V of the NYC and 

34 of the AA in Sri Lanka.  

4. Article VII of the NYC and Arbitration Act 

of Sri Lanka: 

Article VII of the NYC is also a promising Article 

which allows different enforcement mechanisms 

to be used. This will further provide an 

opportunity for the parties to an arbitration 

agreement to expand the enforcement of foreign 

arbitral awards in a country which is not a 

signatory to the NYC as well as countries which are 

parties to the NYC which have reservations in 

terms of the enforcement of foreign arbitral 

awards in non-signatory countries. 

The Sri Lankan AA has also been designed in line 

with the above mentioned liberal approach 

adopted in the NYC. For example, the Arbitration 

Act in Sri Lanka does not exclude the application of 

REJO. The preamble of the AA states as follows:  

“An Act to provide for the conduct of arbitration 

proceedings; to give effect to the convention on 

the recognition and enforcement of foreign 

arbitral awards; to repeal the Arbitration 

Ordinance (Chapter 93) and certain sections of the 

Civil Procedure Code (Chapter 101)...”     

In addition, this permissive approach is further 

evident from Section 48 of the Act which provides 

as follows:  

“For the avoidance of doubts, it is hereby declared 

that nothing in this Act shall apply to arbitral 

proceedings conducted under the Industrial 

Dispute resolution Act or any other law other than 

the Board of Investment of Sri Lanka Law, No. 4 of 

1973, making special provision for arbitration.”          

Neither of preamble, nor Section 48 of the AA 

exclude the REFJA or make any restrictions on it. 

The drafters of the AA in 1955 could have simply 

made any reservation as the REFJO was enacted in 

1921.       
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The reasons highlighted above indicate the 

promising elements that can be used to pay 

attention to the identification of areas which 

hinder the development of this option and provide 

appropriate solutions to overcome such concerns.       

  

C. Positive features underpinned in REJO    

There are several elements embedded in the 

REFJO that can be highlighted as positive features. 

First, a foreign judgment has been recognized 

useful because “its enforcement value, against 

local assets of the judgment debtor (even if the 

judgment debtor is not present in the jurisdiction) 

or 

its preclusive effect (res judicata, issue estoppel an

d Anshun estoppel), by mere recognition of the 

foreign judgment and the issues it determined” 

(Hogan-Doran, 2003). Secondly, in an application 

for the enforcement of  a foreign judgment, In the 

case of Plexus Cotton Ltd. Vs. Dan Mukunthan, the 

Court has noted as follows:   

“I also agree with the learned counsel for the 

petitioner that that in this type of applications the 

court has no jurisdiction to go into the merits of 

the case and the learned Judge erred by doing so. 

Therefore I set aside the order dated 7.6.2005 and 

direct the learned District Judge to proceed to 

register the judgment under section 3 (1) of the 

Ordinance." 

“The court has no jurisdiction to go into the merits 

of the case” that prevents such a judgment from 

being subject to reopening a case already decided 

by another competent court.  

Thirdly, claiming the limitation period which is 

incorporated in the recognition and enforcement 

of foreign judgments-related laws can be cited 

(See, Roth, 2007). This limitation period is broader 

than the ICA legal framework. If both parties are in 

agreement with the enforcement of foreign 

judgment mechanism, the lengthy time period will 

not be a barrier to the effectiveness of commercial 

arbitration mechanisms. Depending on the 

commercial interest of both parties, such a time 

period can be an additional advantage for their 

respective business activities.      

Fourthly, reciprocal arrangements can be a 

positive move to be followed between countries 

bilaterally, given the difficulties associated with 

the enforcement of foreign judgments under a 

multilateral agreement, such as the Hague 

Convention in 1971 in the international arena (See 

Chanaka de Silva). Additionally, it is an effective 

measure to encounter challenges posed by 

different legal traditions adopted by the countries 

of the world; for example civil and common law 

traditions. Moreover, this move is arguably a 

better approach to reduce the complexities 

inherent in the legal traditions adopted by 

individual countries towards the reception of 

international treaties.   

IV. CONCLUDING REMARKS 

In view of the above survey, it is reasonable to 

conclude that there are supporting elements that 

can be taken into consideration as driving factors 

for expanding the existing statutory framework for 

the enforcement of JCFAA. It is an undeniable 

obligation of each country to revisit this option by 

properly evaluating these positive elements and 

the benefits given to the international trading 

communities who  encounter disputes arising out 

of cross-border trading activities. A progressive 

approach should come from both national and 

international arenas because of the nature of 

cross-border trade-related disputes. For the 

purpose of expanding this option, not only the 

positive elements as surveyed in this paper, but 

also more research need to be pursued to extract 

issues which hinder the development of this 

option as an effective one.   
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Abstract — Corporate Social Responsibility (CSR) is 

the continuing commitment of companies to 

behave ethically and to contribute towards 

economic development while fulfilling economic, 

social and environmental responsibilities towards 

the stakeholders. However, the escalating number 

of instances where environmental pollution and 

public nuisance is caused through company 

activities throws a question mark before their CSR 

policies in relation to the environment.  

 

This paper is based on the findings of a research 

conducted on analysing the extent to which the 

responsibilities towards environment envisaged in 

the concept of corporate social responsibility have 

been dealt with by the corporate sector in Sri 

Lanka. Data collection was done through literature 

survey and meetings and interviews with company 

officials and experts on the subject. For 

comparative purposes, international examples 

from Denmark and Australia were taken into 

account.  

 

It was found out that though only a limited number 

of companies have focused on their corporate 

social responsibility towards a clean environment, 

most of the companies have ignored it, in the Sri 

Lankan context mainly due to inadequate 

compliance with environmental regulations, 

absence of a state policy and legal provisions on 

CSR, lack of encouragement and research on CSR 

and not integrating environmental CSR into the 

core business activities. The study mainly 

recommends the Introduction of a state policy on 

CSR which includes CSR on Environment and 

introduction of an action plan for the 

implementation of this policy to address the issues 

identified while making state entities also 

responsible for the society and environment as 

same as the private sector, in order to improve the 

compliance with environmental CSR in Sri Lanka. 

 

Keywords— CSR, Environment, Companies 

I. INTRODUCTION 

The rationale for the concept of Corporate Social 

Responsibility (CSR) can be ascertained from the 

three word “Corporate” “Social” “Responsibility” 

themselves which means the corporations bear a 

responsibility towards the societies within which 

they are based and operated. Accordingly, Lea 

(2002), is of the view that;  

 

“CSR is about businesses and other 

organizations going beyond the legal 

obligations to manage the impact they 

have on the environment and society. 

In particular, this could include how 

organizations interact with their 

employees, suppliers, customers and 

the communities in which they 

operate, as well as the extent they 

attempt to protect the environment.”  

 

The escalating number of instances where 

environmental pollution and public nuisance is 

caused through company activities throws a 

question mark before their CSR policies in relation 

to the environment. On the other hand it is 

criticized that some companies use the concept as 

a shield against possible criticisms on their 

activities. 

 

Though environment provides us the necessities 

that are essential for our existence, the same 

environment has been badly affected by the 

irresponsible conduct of mankind. Irresponsible 

corporate behavior which is aimed at profit 

earning has also caused serious damage to the 

environment. These damages have been done 

through various harmful industrial activities.  

 

Emission of harmful gasses such as Sulfur Oxides, 

Nitrogen Oxides, Carbon Monoxide and release of 

volatile organic compounds, toxic metals, such as 

Lead, Cadmium and Copper, odors generated from 
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sources like garbage, sewage, and industrial 

processes and radioactive pollutants that emanate 

in industrial processes has caused huge impacts on 

the public health and environment. Discharge of 

detergents, petroleum waste, volatile organic 

compounds, acidity caused by industrial discharges 

and chemical waste discharged into rivers and 

streams and the consequent water pollution is 

another problem caused by industrial activities. 

Chemical substances which are added to water 

sources through industrial processes are toxic and 

they can produce waterbone diseases. That leads 

to alteration of water's physical chemistry, 

subsequent negative environmental effects such 

as anoxia (oxygen depletion) and severe 

reductions in water quality (Larry 2008). The 

effects of these kinds of activities have lead to 

threatening situations such as climate change and 

global warming. 

 

Accordingly, The Environmental aspect of CSR is 

defined by Mazurkiewicz (2010) as the duty to 

cover the environmental implications of the 

company’s operations, products and facilities, 

eliminate waste and emissions, maximize the 

efficiency and productivity of its resources, and 

minimize practices that might adversely affect the 

enjoyment of the country’s resources by future 

generations.  

II. WHY CSR TOWARDS ENVIRONMENT? 

 

Since the Brundtland Report (1987), business and 

management scholars have been grappling with 

the question of how and why corporations should 

incorporate environmental concerns into their 

own strategies. The adverse effects of 

environmental pollution which was discussed 

extensively above, that can be directly attributable 

to the industrial activities and which was felt by 

the entire world without any discrimination is the 

major factor that drove the corporate towards 

environmental CSR. Additionally, Feddersen, 

Timothy and Thomas (2001) states that the 

growing demand for green products by green, 

labour market changes such as emergence of 

employees who have green preferences and 

eagerness to attract green investors also can be 

seen to have influenced the corporate trend 

towards adopting environmental CSR. Political 

forces can take the form of regulatory threats, 

enforcement pressures, or boycott threats from 

non-governmental organizations (Lyon, Thomas 

and Maxwell 2006). 

 

II. INTERNATIONAL LAW ON THE SUBJECT 

 

There are number of international instruments 

and initiatives which deal with the subject of 

corporate social responsibility and they have been 

discussed below with specific respect to their 

environmental aspect. 

 

A. International initiatives and instruments. 

1) Organization for Economic Co-operation and 

Development (OECD) Guidelines for Multinational 

Enterprises 2008: This requires the multinational 

companies to take due account of the need to 

protect the environment and generally to conduct 

their activities in a manner contributing to the 

wider goal of sustainable development, within the 

framework of laws, regulations and administrative 

practices in the countries in which they operate.  

 

2) OECD Principles for Corporate Governance 2004: 

This encourages to include concerns for 

environment in the company objectives and 

specially to disclose their policies and activities 

with respect to environmental and ethical 

standards, and companies’ relationships with the 

communities in which they operate.  

 

3)  United Nations Global Compact Principles 2004: 

This compact encourages businesses worldwide to 

adopt sustainable and socially responsible policies, 

and to report on their implementation. 

  

4) Global Sullivan Principles 1999: This specifically 

focuses on the environmental aspect of corporate 

conduct by encouraging to protect human health 

and the environment and promote sustainable 

development under Principle 5. 

 

5) Stockholm Declaration 1972: While recognising 

the right to a clean environment, this declaration 

emphasizes that the protection and improvement 

of the human environment is a major issue which 

affects the well-being of peoples and economic 

development throughout the world.   

 

6) Rio Declaration on Environmental Development 

1992: This endorses the principles of the 

Stockholm Declaration and seeks to establish a 

global partnership to preserve the environment 

where it specifically states under Principle 4 that in 
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order to achieve sustainable development, 

environmental protection shall constitute an 

integral part of the development process and 

cannot be considered in isolation from it.  

 

7)  Other International Instruments: United 

Nations Framework Convention on Climate Change 

1992, which seeks to minimize greenhouse gas 

concentration in the atmosphere in order to 

prevent dangerous interference with the global 

climate mainly due to industrial activities, the 

Kyoto Protocol to the Climate Change Convention 

established a legally binding commitments for the 

reduction of green house gasses produced by 

industrialized nations are also important. 

 

B. International Certification Systems 

Apart from the international instruments, 

international certification systems also put 

pressure on corporates to be more 

environmentally responsible. These certification 

systems are important because corporate entities 

are keen to adhere to the standard certifications 

due to the pressure from the buyers, investors, 

consumers and for the purpose of branding and 

publicity.  

 

1) International Standard Organization (ISO) 

Standards: ISO has developed a draft global 

standard on corporate social responsibility which 

has been named as ISO 26000 which provides a 

comprehensive framework on the subject and 

addressing a full range of social and environmental 

aspects to promote sustainable development 

which captures the aspects of prevention of 

pollution, sustainable resource use, climate 

change mitigation and adoption and protection 

and restoration of natural environment while 

conducting the business of corporate entities .  

 

2) Accountability 1000: developed by the Social 

Institute for Social and Ethical Accountability 

which is promoted as a standard for the measuring 

and reporting of ethical behaviour in business.  

 

3) Other Standards: Sigma Guidelines which was 

developed to assist organisations to effectively 

meet challenges posed by social, environmental 

and economic dilemmas and the Global Reporting 

Initiative (GRI) Guidelines which are the world’s 

most widely used sustainability reporting 

framework are examples.  

 

IV. OTHER JURISDICTIONS 

 

Australia and Denmark were selected as the two 

comparative jurisdictions for the purpose of this 

study. Australia was selected as it possesses a rich 

regulatory framework on Environmental CSR. 

Denmark was selected as it has more government 

commitment to practice CSR within the country 

and also it captures EU obligations as well as a 

member of the European Union.  

 

A. Australia  

Australia does not have a specific legislation 

dealing with corporate social responsibility. 

However, certain laws provide provisions to 

ensure that companies will be more socially 

responsible and to prevent causing damage to the 

environment.  

 

1) Corporations Act of 2001: This imposes an 

obligation on the directors of a company to 

include details of breaches of environmental laws 

and licenses in their annual reports and seeks to 

impose a mandatory Corporate Environmental 

Reporting System in Australia.  

 

2) Environment Protection and Biodiversity 

Conservation Act 1999: This is the Australian 

Government's central piece of environmental 

legislation. The most important provision of the 

Act in relation to CSR is Section 516A where the 

directors of a company has made responsible to 

ensure that its annual report include a report on 

how the activities of the company during the 

period accorded with the principles of ecologically 

sustainable development.  

 

3) Australian Stock Exchange (ASX) Principles on 

Corporate Governance and Best Practices 

Recommendations: These recommendations which 

are intended to guide public listed companies, on 

CSR. Though these principles are voluntary, the 

value of them has not been undermined as 

companies are required to explain the reasons to 

the ASX and to investors if they have opted not to 

follow the guidelines. 

 

4) Mineral Council Act of Australia 2004: This Act 

the established a framework for sustainable 

development called “Enduring Value: the 

Australian Minerals Industry Framework for 

Sustainable Development”. Since signing up to this 

framework is a precondition to get the 
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membership for a company to operate in the 

mineral industry, it has become a strong force 

which encourages CSR activities by the companies 

and are required to publicly report sustainability 

information based on the GRI indicators. 

 

5) Other regulatory measures: Rating Systems such 

as Age/ Sydney Morning Herald’s Good Reputation 

Index, RepuTex’s Social Responsibility Rating, 

Australian Sustainable Asset Management (SAM) 

Index and Corporate Responsibly Index (CRI) 

encourages companies engage in more CSR 

activities including its environmental aspect, for 

their visibility among investors and customers. 

 

B. Denmark 

Denmark is a country in which the government 

promotes corporate social responsibility to the 

maximum level. For this purpose they have 

enacted legislations and have implemented 

various mechanisms to ensure that Denmark 

companies behave in a socially responsible 

manner. Environmental aspect of CSR has been 

given a special reference in all such mechanisms 

which can be listed as follows: 

 

1) Amendment to the Danish Financial Statements 

Act 2008: This introduced a system for reporting 

CSR activities conducted by the large Danish 

companies where these companies are required to 

include a report on their corporate social 

responsibility activities in the management review 

of their Annual Reports. However, it would have 

been a far better development if there was a 

mechanism to capture small and medium scale 

companies as well. 

 

2) Action Plan of the Danish Government on 

Corporate Social Responsibility 2008: The Danish 

governments has issued an Action Plan on CSR 

with the objective that responsible corporate 

sector will help market Denmark favourably in 

other countries.  

 

3) Consolidated Environmental Protection Act 

1998: This act covers various aspects of 

environmental protection and plays the role of 

umbrella legislation on the subject and can be 

seen as providing the major protection for the 

environment and the major regulator of corporate 

in relation to the environmental impacts of their 

activities. 

 

4) Act on the Promotion of Savings in Energy 

Consumption 2000: The Act is aimed at 

implementing the Council Directive 92/75/EEC of 

22 September 1992 of the European Union which 

seeks to enhance efficiency and reduction of the 

use of energy.   

 

5) Act on the protection of the Marine Environment 

1993:   

It prevents pollution of the environment, in 

particular the marine environment, from ships, 

aircraft and floating and fixed platforms by solid, 

liquid, gaseous or other substances. 

 

V. SRI LANKAN STATUS OF ENVIRONMENTAL CSR 

 

Though there is a long history for the concept of 

CSR in the global sense, Sri Lanka does not have 

such a long history. Corporate entities were not 

common on old days as present and the existed 

ones of which many of them were plantation 

companies, also concentrated more on profit 

gaining, in its traditional mindset. In such a 

background, Sri Lanka did not have many 

corporate philanthropists.  

 

However, after the independence, Sri Lanka and 

India focused on a mixed economic policy with a 

socialist focus and consequently a state led model 

of corporate social responsibility evolved. After 

the open economic policies were introduced to Sri 

Lanka in 1977, economy was liberalized and the 

concept of privatization evolved. As consequence, 

the concept of CSR evolved in Sri Lanka and it was 

during this period mainly that corporate entities of 

Sri Lanka started to think that the responsibility of 

a corporate body is not only to earn profits and 

should contribute to the betterment of the society 

in which it exists as well. 

 

A. Impact of the International regulations on CSR. 

Most of those regulations are not binding the 

countries mandatorily and companies practice 

them on their own. As a member of the United 

Nations Organizations, Sri Lanka is bound by the 

principles embedded in the Rio Declaration and 

Stockholm Declaration and consequently the state 

obligation that comes through these conventions 

flows towards every citizen of Sri Lanka and the 

companies as well. These principles have been 

duly recognized by the courts of Sri Lanka 

especially in cases involving environmentally 

disastrous activities by companies including the 
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concepts like polluter pays principle where the 

polluting companies can be held liable to restore 

the damage at their cost. Bulankulama v Sec. of 

Minnistry of Lands, Wijebanda v Conservator 

General of Forests. Singalanka Standard Chemicals 

V Sirisena et al are few examples. It was with the 

impact of United Nations Framework Convention 

on Climate Change 1992, Kyoto Protocol 1997, and 

Vienna Convention for the Protection of Ozone 

Layer 1985 that National Environmental 

Regulations on Ambient Air Quality, Ozone 

Depleting Substances, Air Emission, Fuel and 

Vehicle Importation Standards and Noise Control 

came into force. 

 

Principles of UN Global compact also has an 

impact on Sri Lankan CSR as encourages 

businesses worldwide to adopt socially responsible 

business practices including environmental 

practices. Some of the Sri Lankan companies 

especially multinational companies that operates 

in Sri Lanka adopt these guidelines voluntarily and 

follow their reporting standards. However, it is 

submitted that due to the weakness of lack of 

regulatory measures to sanction in a situation of a 

non compliance, the effectiveness of this 

mechanism seems to have decreased. Another 

criticism would be that it appears that companies 

use their membership with UN Global Compact as 

an advertising tool rather than making it an 

integral part of their business practices.  

 

International certification systems have played a 

huge influential role on Sri Lankan CSR. Many Sri 

Lankan companies appear to have been 

enthusiastic to get qualified for the ISO 14000 

Environmental Management Standard, especially 

apparel and tourism sectors through adoption of 

environmentally friendly industrial practices. The 

force to follow these standards comes from their 

buyers specifically and as a result they struggle to 

turn their factories and the production process 

“Green”. Another standard which has been widely 

used is the Global Reporting Initiative guidelines 

where companies have voluntarily undertaken to 

report on their CSR activities including their 

records on environment by obtaining its 

membership. 

 

B. Domestic Legal Framework. 

There is no specific legislation that deals with CSR 

in general or Environmental CSR in Sri Lanka. 

Though there is no specific right to a clean 

environment in Sri Lankan Constitution (1978), the 

Directive Principle of State Policy places an 

obligation on the state to “protect, preserve and 

improve the environment for the benefit of the 

community” (Article 27(14)). Also under 

fundamental duties, it states that every person in 

Sri Lanka has a duty “protect nature and conserve 

its riches” (Article 28(f)). Since in legal 

terminology, person includes both natural and 

legal persons, a company, being a legal person also 

has a duty to preserve the environment. 

Therefore, the basis for environmental CSR can be 

found from the Sri Lankan constitution itself. 

 

Sri Lanka also have number of environmental 

legislation which provides backing for 

environmental CSR. The major piece of legislation 

is the National Environmental Act, No. 47 of 1980 

(NEA), which is the umbrella legislation for the 

preservation of environment, requires to obtain 

Environmental Protection Licenses (EPL) for 

prescribed activities and to conduct Environmental 

Impact Assessments (EIA) or Initial Environmental 

Examination (IEE) prior to an approval of a project 

by a company 

 

Apart from the NEA, Coast Conservation Act, No. 57 

of 1981 also requires complying with EIA 

regulations for projects within the coastal belt and 

Fauna and Flora Protection Ordinance (Chapter 

469) requires the same to be done within one mile 

boundary from a protected area, which comes into 

play especially on hotel projects. Additionally 

Marine Pollution Prevention Act, No. 35 of 2008 

seeks to impose criminal as well as civil liability on 

marine pollution mainly due to oil spills, which has 

an impact on shipping companies. The Mines and 

Minerals Act, No. 33 of 1992 regulates exploring 

for, mining, transporting, processing, trading or 

exporting any mineral without a license which has 

impacts on construction industry especially on 

sand mining and mineral export industry. Apart 

from these, Section 98(1) of the Criminal 

Procedure Code Act, No. 15 of 1979 along with 

Section 261 of the Penal Code (Chapter 19) are 

often used to remove public nuisance caused by 

environmentally degradable activities conducted 

by various industries. 
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VI. WEAKNESSES IN THE SRI LANKAN SYSTEM. 

 

A. Inadequate compliance with Environmental 

Regulations. 

Sri Lanka had about 18 legislation which are purely 

aimed at protecting environment in various 

aspects. It is a good sign that the state understand 

the importance of the preservation of 

environment. Apart from the legislation the 

judiciary has also been more concerned on this 

aspect and has used its power to encourage 

protection of environment as it was discussed 

above. However, it is doubtful whether these laws 

are implemented properly in reality with the 

political influences and monitory influences made 

to regulating authorities by people who are in 

responsible positions of business entities.  

 

B. Absence of a state policy on CSR. 

It is very important to have a State Policy on CSR 

including all possible aspects of CSR including 

environment in general, which does not exist in Sri 

Lanka.  There should be an Action plan on CSR to 

be achieved within a specific period of time like in 

5 years or 10 years and it should lay down 

specifically on what environmental goals the state 

expect the companies to focus on for that specific 

period..  

 

C. Absence of legal provisions relating to CSR, 

specifically on environmental reporting. 

Sri Lanka does not have a specific law on 

Corporate Social Responsibility. No does it have 

any regulation that requires companies to report 

on their CSR activities. Some other jurisdictions 

such as United Kingdom have used the Directors’ 

Duties provisions in their Companies Act 2006 to 

encourage companies to engage in Environmental 

CSR activities. Though we have considerably wide 

provisions on Directors’ Duties our Companies Act, 

it has no specific reference on CSR obligations nor 

have they been interpreted or utilized to give 

effect to such an obligation.  

 

D. Lack of appreciation and encouragement for 

CSR. 

Sri Lanka lacks appreciation and encouragement 

for CSR. Australia and Denmark has several rating 

systems based on the CSR performance which 

helps to make companies popular among their 

customers and investors. Apart from the award for 

best performance in Environmental CSR given by 

the Ceylon Chamber of Commerce there is no any 

system that encourage companies to engage in 

CSR practices including in the field of environment. 

If there is a system which companies can be 

granted benefits such as tax concessions, financial 

facilities for environmental sustainable projects 

and to purchase the required technological 

equipments through state banks and a system 

where companies are rated according to their 

environmental performance, it would encourage 

them to engage in more green business. 

 

E. Lack of Research and Development Activities on 

CSR. 

Research activities to promote ecofriendly 

products, green technology and carbon trading 

possibilities for local companies is another 

drawback. Additionally, companies should be 

encouraged to intergrate environmental CSR into 

their co-buisiness activities through making 

environmental sustainability a key value in every 

stage of the production process. 

 

 

F. State owned entities and Small and Medium 

Scale companies lacking the sense of CSR. 

The general impression that exists in the Sri 

Lankan context is that all the times it is only the 

private entities that should contribute towards 

CSR. But the reality is that private entities at least 

try to commit themselves for environmental CSR 

and that state owned entities does not even 

consider about it due to the mere fact that they 

are owned by the state. Additionally, not only the 

larger companies with high turnover can 

contribute to the reservation of environment. 

Even the small and medium scale companies have 

a duty to preserve the environment.  

 

Therefore the status of environmental CSR in Sri 

Lanka and its progress of compliance and 

weaknesses it is possible to reach the conclusion, 

even though only a limited number of companies 

have focused on their corporate social 

responsibility towards a clean environment, most 

of the companies have ignored it, in the Sri Lankan 

context. 

 

VII. RECOMMENDATIONS. 

 

Based on the conclusions reached above, it is 

suggested that the following recommendations 

can be made in order to improve the status of CSR 

in relation to Environment in Sri Lanka. 
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1) Introduction of a state policy on CSR which 

includes CSR on Environment and introduction 

of an Action Plan for the implementation of this 

policy. 

2) Introduction of a system of Environmental 

Reporting by companies. 

3) Encouraging companies to integrate 

Environmental CSR into their co-business 

activities 

4) Introduction of systems that encourage 

Environmental CSR activities by companies, 

especially to appreciate such activities. 

5) To make state entities also responsible for the 

society and environment as same as the private 

entities. 

6) To encourage more Research and Development 

activities on environmental CSR and eco friendly 

industrial practices and technology. 

 

VIII. CONCLUSION 

 

In the Last century it was said that the present 

generation has borrowed the environment from 

our future generations. But due to the very 

disgraceful manner in which it has been utilized 

and exploited, in this century it has be said that it 

has been stolen from the future generation. To 

ensure that we achieve sustainability in our 

business, we need to ensure that the community is 

alive and well and healthy. But beyond that we 

must look at preservation of the environment 

because at the end of the day it is about sustaining 

the planet. Therefore it is submitted that, 

Corporate Environmental Responsibility is the tool 

to achieve this noble mission for the sake of the 

entire human kind and the business entities 

themselves. 
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Abstract —Concept of Environmental Justice is a 

recently identified International Environmental 

Law Concept. The rationale for the concept 

‘environmental justice’ is that people, regardless of 

their race, colour, nation or origin or income are 

able to enjoy equally high levels of environmental 

protection. It helps us to understand that unequal 

power relations in society result in the abuse of 

people and their environments. But there are some 

issues in concerning environmental justice in the 

capitalized society. This is a very novel principal in 

environmental law arena and currently this 

principal has been used by the courts in different 

countries. American courts took the initiative in 

introducing the principle. In Sri Lankan Superior 

Courts have been discussed the features of this 

principle under some other different environmental 

principals. But still there are some practical issues 

with regard to the direct applicability of the 

principle of environmental justice. Therefore, 

establishing and adopting the principle of 

environmental justice is restricted. Therefore, 

author seeks to find the validity of the principle of 

environmental justice in order to protect the 

environment. And further to assess the status of 

the applicability of the principle of environmental 

justice through Superior Court case interpretations 

in Sri Lanka. This research will be conducted as a 

literature review based on the secondary sources 

including statutes, text books, electronic data 

bases, journals etc. Special reference will be made 

to the Sri Lankan case Law. This research will be an 

analysis of the jurisprudence of Environmental Law 

principles as well. Principle of environmental 

justice is an emerging trend and Sri Lankan 

environmental law need to get the influence of the 

said principle. At the moment because of the 

novelty of the principle, still its applicability is very 

low in Sri Lanka. However, this is an utmost 

importance in protecting environment as 

whole.Moreover, up to some extent Sri Lankan 

superior courts have involved in applying the 

principle through Court interpretations.  

Keywords: Environmental Justice, Equal 

Protection, Sri Lanka  

I. INTRODUCTION 

 

The word environment is derived from an ancient 

French word environner, meaning to encircle, by 

broadly applying surroundings, environment can 

include the aggregate of natural, social and 

cultural conditions that influence the life of an 

individual or community (Shelton. D and Kiss.A., 

2005). The environment is endowed with priceless 

natural resources such as rivers, forests, 

waterfalls, etc. all these natural resources are 

essential for the survival of living beings. 

Nevertheless, the development activities of human 

beings have created a threat to the environment. 

Thus in order to control the adverse effect of 

human activities, there are environmental 

principles laid down in the environmental law in 

the national and international level. Familiarity 

with these principles can offer insight into the 

purpose and thrust of various legal mechanisms. 

That have  been built upon them, and these 

principles are best understood in the context of 

the modern ecological era (Shelton. D and Kiss.A., 

2005). Basically there are two types of 

environmental principles in environmental law. 

First are called as the old principles, such as; state 

sovereignty, principle of state responsibility, 

neighbourhood principle, etc. The other group 

consists with new principles, such as; 

precautionary principle, polluter pays principle, 

public trust doctrine, intergenerational equity , 

sustainable development and environmental 

justice. Recently principle of sustainable 

development was recognized as the emerging 

trend and tool in protecting environment. 

According to the report of ‘our common future’: 

sustainable development means, that the needs of 

the present without compromising the ability of 

future generation to meet their own needs 

(Brundtland Reposrt, 1987). Currently this 
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principle has been developed in to very high level, 

specially by American experts in the 

environmental protection up to the level of 

environmental justice (Bowen. W, 2002). Apart 

from the principle of environmental justice all the 

other environmental principles are included in to 

Sri Lankan Legal system in different extents. 

Principle of environmental justice is a very novel 

and a rapidly developing principle in this context. 

Internationally this principle is a recognized 

principle in relation to protect the environment 

but domestically still it is an alien principle.   

 

II. PRINCIPLE OF ENVIRONMENTAL JUSTICE 

 

A healthy environment is a basic right of all the 

earth’s inhabitants, a right reaffirmed by the Rio 

declaration (UN, 1992). In general, environmental 

justice seeks to ensure that authorities fairly 

allocate and regulate scare resources to ensure 

that the benefits of environmental resources, the 

cost associated with protecting them, and any 

degration that occurs (i.e all the benefits and 

burdens) are equitably shared by all members of 

society (Shelton. D and Kiss.A., 2005). United 

States environmental protection agency dealt with 

the environmental protection and according to 

them environmental justice means fair treatment 

and meaningful involvement of all people to the 

development, implementation and enforcement of 

environmental laws, regulations and policies. 

Currently this principle is a vital important 

principle in modern environmental protection. It 

strikes a balance between environmental 

protection and the rights of the people who use 

that environment. In most instances governments, 

policy makers etc. pay more attention into 

commercial benefits. Thus there will be no 

concern for the environmental protection and the 

rights of the people. 

In the case of Bean v. Southwestern Waste 

Management Corporation (482 F. Supp.at 677) this 

principle was discussed and court held that its 

importance of establishing environment harm as 

well as the discrimination. Further it was held that 

use of land for waste dumping should not base 

only race cast etc. and if the authority use to dump 

waste on poor people’s lands without proper 

environmental approval it considered as a 

discrimination and as a violation environmental 

protection so that sort of instances calculated as a 

instances against the principle of environmental 

justice. 

In this regard negative practices of the states 

directly affect the environment. A decade after 

Bean case, East Bibb Twiggs Neighbourhood 

Association v. Macon – Bibb Country Planning and 

zoning commission (706 F.Supp. 80, M.D. Ga. 

1989) was decided. As Bean, it involved an equal 

protection suit to enjoy a land fill in a largely 

minority community. In here also plaintiffs were 

unable to prove the discrimination. The thing was 

the authority had no option in selecting land for 

the project. 

Principle of environmental justice consists of three 

elements. They are fair treatment, equal 

protection and public participation. 

A. Fair treatment 

Fair treatment in environmental resources 

considered as a significant element in 

environmental justice. Fair treatment means that 

no group of people should bear an imbalance 

share of negative environmental consequences 

due to industrial, government or commercial 

activities. For an example, if waste disposal of a 

commercial operation is done in a place where a 

minority or poor group of people live, it brings out 

adverse effect to their health, housing, etc. 

Accordingly it is imperative to conduct industrial, 

government or commercial activities in a manner 

by which both benefits and costs are distributed in 

a similar manner. 

B. Equal Protection 

Equal Protection ordinarily connected with the 

element of fair treatment. However, it has some 

different features than fair treatment. Specially 

under the equal protection it is utmost importance 

to give a same protection irrespective of their 

colour, cast, religion etc. In the book of Law and 

Environmental Justice: Theories and Procedures to 

address by Shelia. R. Foster, expressed that the 

equal protection is a cardinal element and it as the 

basic of the principle of environmental justice. In 

the case of Boyd v. Browner (897 F. Supp 590, 

CDDC 1995) this equal protection under 

environmental justice was examined. This case 

issued in the state of Texas, found to be 

contaminated with toxic chemicals. This was 

complaint by the black residents of an area in 

Texas. In court proceeding judges expressed their 
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views strongly on providing equal protection will 

assist in granting environmental justice. Then 

ultimately court held that the parties who were 

suffered had failed to satisfy the basic 

requirements. In addition the court added in dicta 

that they had failed to offer any proof of intent to 

discriminate. Moreover, in the case of Rozar v. 

Mullis (83 F. 3d 556, 1996)again involved a country 

landfill, this one in Georgia. However, the plaintiffs 

‘equal protection arguments misfired. Their claims 

against the country which had assertedly rejected 

a site in a white area and voted to build the land 

fill in a black one, where found to be time-barred. 

In case Cox v. City of Dallas (2004 WL 2108253, ND 

Tex 2004) city has failed, despite some efforts, to 

stop illegal dumping on a site located in a minority 

neighbourhood. The court finally found that the 

plaintiffs failed to establish by a preponderance of 

the evidence that the city intended to discriminate 

against them because of their race. 

C. Public Participation  

This is the last element in environmental justice. 

According to Robert D. Bullard in his book, called 

‘Race, Class and Environmental Equity’ identifies 

public participation as a key element of 

environmental justice. Consequently public should 

get opportunity to engage in the decision making 

process in these kind of situations. And need to 

make appropriate space to providing suggestions 

or oppositions in an active manner. This dimension 

will be helpful to formulate public policy based on 

mutual respect and justice for all without bias. 

Furthermore, as discussed previously in the case 

Baen v. South Western Waste Management Corp., 

it was held that views of the people who were 

lived in that garbage dumping area, are utmost 

importance because they are the one who knows 

every well about that garbage environment. If the 

corporations are not granting sufficient 

opportunity for public participation it is against to 

the principle of environmental justice.      

III. IMPORTANCE OF ENVIRONMENTAL 

JUSTICE TO PROTECT ENVIRONMENT 

 

Environmental justice is a way of thinking about 

environment and development which provides 

tools for organizing around issues (EJFN, 2000). 

Most of the developing projects and policy 

makers’ decisions caused harm on environment. 

Basically environmental justice assists in 

promoting equitable protection in environment 

among all people irrespective of their race or 

colour. Most of the environmentalists have 

warned of ‘ecological catastrophe’ unless carbon 

emissions are reduce by ninety per cent by the 

countries (Monbiot. G, 2006). It is estimated that 

one third on the planet will be desert by the year 

2100 (Carthy MC, 2006). This is because of human 

activities and their commercialized decisions which 

had an impact on environment. Ultimately it will 

affect for ecological balance. To have an ecological 

balance there should be a justice in use of 

environment. Justice includes not only 

discrimination on people but also maximum use of 

environment resources and managing 

environmental resources. So it is clear that this 

principle of environmental justice concern not for 

a specific environmental issue. Practically it covers 

all environmental issues which can occur by 

human activities. Commonly environmental justice 

covers four major environmental issues. Such as; 

air pollution, water pollution, soil pollution and 

noise pollution.  

A. Air Concerns  

This is one of a major outcome of human 

development activities. As an example when 

garbage is dumping in a certain area it would 

directly affect in polluting that air quality. An as a 

result of that numerous gases and dust will release 

to air. Also this will contribute in increasing global 

warming. Global warming is only one component 

of a much deeper and more extensive ecological 

crisis (Cock J., 2007) it is not about any given 

ecosystem damage such as global warming, 

species loss, resource depletion, or the 

widespread intoxication by new chemicals… it is 

about the fact that these kinds of things are 

happening together(Kovel. J, 2002). 

B. Water Concerns 

In these situations water resources will get 

polluted easily. Mostly waste water will just 

connected to rivers or tanks. This can happened 

when a factory located near to water resources, 

entire water resource will be polluted. Water can 

be contaminated with emissions from certain 

human development or by policy makers’ 

decisions.    

C. Soil Concerns  

The impact of all above mentioned activities of 

humans will pollute soil resource. Especially this 

will happen when garbage dumps to open lands. 

Sometimes several deposits of chemicals will 

affect for natural facts of the soil so that people in 
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that area will not be able to use it for their human 

usage. It creates an injustice on those people.  

Above mentioned areas will affect not only for the 

environment but also it will directly affect on 

people who lives in those locations. So it will make 

an environmental injustice in society. Ultimately all 

above concerns will be a disturb for ecological 

system. It’s know for a fact that we cannot stop 

human development activities, but if we can prove 

equal protection, fair treatment and opportunity 

for public participation then we can overcome 

these environmental concerns and can give more 

prominence to the principle of environmental 

justice. So then it will enhance a healthy and a 

clean environment for all human creatures 

irrespective of their colour, race, cast or religion.    

IV. INTERNATIONAL FRAMEWORK 

 

When we are focusing in for the principle of 

environmental justice, it is more in to fair use of 

environment and environmental protection 

without and discrimination. Therefore, rights of 

the people if light of the environment is a key 

component. So Universal Declaration on Human 

Rights (UDHR) is plays a remarkable role. 

According to the preamble of the UDHR … whereas 

recognition of the inherent dignity and of the 

equal and inalienable right of all members of the 

human family is the foundation of freedom justice 

and peace in the world.. 

It clearly analyse that equal right is the foundation 

of justice. So when using and having the 

protection of environment, equal protection is 

utmost importance and non-discrimination is 

much needed.   

Regarding the principle of environmental justice 

these is not a specific international tool. But 

principle of environmental justice was adopted at 

the First National People of Colour Environmental 

Leadership Summit in 1991. This highlights several 

aspects in environmental justice. Delegations of 

this summit gathered 1991 October in Washington 

DC, and drafted and adopted 17 principles of 

environmental justice. Since then, these 17 

principles served as a defining document for the 

growing grassroots movements for environmental 

justice. Its principle 1 states that; environmental 

justice affirms the sacredness of Mother Earth, 

ecological unity and interdependency of all 

species, and the right to be free from ecological 

destruction. It simply says the importance of 

environmental justice and the connection and 

unity of ecology and its interdependency of all 

species. It’s very clear that environmental justice is 

not asking to not to use the environmental 

resources but it seeks the unity and collaboration 

of ecology and the needs of the people. Therefore, 

it can identify as a principle which has gone 

beyond the principle of sustainable development.  

Moreover, in principle 3 of this document it 

express that; environmental justice mandates the 

right to ethical, balanced and responsible uses of 

land and renewable resources in the interest of 

sustainable planet. Also in principle 2 it articulates 

that demands that public policy be based on 

mutual respect and justice for all peoples, free 

from any form of discrimination or bias. It analyse 

the significance of granting environmental 

protection equally. 

Apart from above provisions Stockholm 

Declaration (UN, 1972) is a cardinal tool in this 

context. According to principle 1 of the declaration 

‘man has the fundamental right to freedom, 

equally and adequate conditions of life, in an 

environment of a quality that permits a life of 

dignity and well-being, and he bears a solemn 

responsibility to protect and improve the 

environment for present and future generation. In 

this respect, policies promoting or perpetuating 

apartheid, racial segregation, discrimination, 

colonial and other forms of oppression and foreign 

domination stand condemned and must be 

eliminated’. In this section is directly discussing the 

requirements of environmental justice. In this 

principle it clearly says that all humans are having 

a right to clean environment equally and that right 

cannot be violated on any basis.  

Further, in Principle 22 of the Stockholm 

Declaration it states that, states shall corporate to 

develop further the international law regarding 

liability and compensation for the victims of 

pollution and other environmental damage caused 

by activities within then jurisdiction or control of 

such states to areas beyond jurisdiction. It means 

it clearly says that if any group of people got harm 

because of the environmental damages caused by 

human activities then states have a duty to 

compensate it to the victims. This is an 

encouragement for environmental justice.  
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Also according to principle 6 of the Stockholm 

Declaration; the discharge of toxic substance or 

other substances and the release of heat, in such 

quantities or concentrations as to exceed the 

capacity of the environment to render them 

harmless must be halted in order to ensure the 

serious or irreversible damage is not inflicted upon 

ecosystem. The just struggle of the people of ill 

countries against pollution should be supported. 

Through this principle declaration tries to establish 

the fair treatment and equal protection in relation 

to use of environment. Rio Declaration 1992 is also 

a prime international tool in relation to protection 

of environment. Its principle 2 is significant and its 

similar to principle 22 of the Stockholm 

Declaration. In that regard we can have the 

coverage of the said principles in Rio Declaration 

as well.  

Apart from the environmental protection aimed 

conventions International Covenant on Civil and 

Political Rights (ICCPR) (UN, 1966) is also relevant.  

As spell out by the ICCPR Article 26; all persons are 

equal before law and are entitled without any 

discrimination to the equal protection of the law. 

In this respect, the law shall prohibit any 

discrimination and guarantee to all persons equal 

and effective protection against discrimination on 

any ground …. It clearly indicates the element of 

non-discrimination environmental justice. Similarly 

in International Covenant in Economic Social and 

Cultural Rights (ICESCR) (UN, 1996) Article 12(1)  

spells that, the state parties to the present 

covenant recognize the right of everyone to the 

enjoyment of the highest attainable standard of 

physical and mental health. It is clear that the 

requirements of environmental justice are covered 

indirectly in this Article. Furthermore, 

International Convention on the Elimination of all 

Forms of Racial discrimination (ICRD) is another 

key tool in this regard. Especially Article 4 and 

Article 5 of the Convention discuss the non-

discrimination and equal protection in law.  

Approach by international tools covers all the 

elements in the principle of environmental justice. 

And especially by the First National People of 

Colour Environmental Leadership Summit in 1991 

gives more prominence for this principle. 

Additionally all the other conventions which 

mentioned above is cardinal in protecting 

environment and ensuring equal rights among all 

humans without any discrimination.  

V. SRI LANKAN CIRCUMSTANCES 

 

When Discussing Sri Lankan experience I would 

like to select three examples. Firstly, bluemadnal 

garbage mountain. This mountain of garbage has 

expanded throughout the  areas of Madampitiya, 

Mattakkuliya, Kotahena and Blumandal covering 4 

½ acres because of the disturbance of natural flow 

of water system, it is negatively affected  for rain 

water flowing system . As a result of this, this area 

will be easily affected for floods even low raining 

seasons and a good density of mosquitoes, flies 

have been increased (Divisional Secretariat, 

Kolonnawan, 2010). Due to this situation   people 

who are living in this area have been victims of 

epidemics of dengue, malaria.  

Because of this critical situation people who live in 

this area is suffering from lack of fresh or healthy 

air. It is revealed that this adverse situation has 

been negatively affected for children who are 

living this area. So it’s very clear that when entire 

garbage of Colombo dumped in this area and as a 

result of this action that environment is polluted 

and people who live in this area suffer from the 

environmental issues. Therefore, there is a critical 

environmental injustice is evident.  

Secondly, Rathupaswala water crisis. This was a 

highly controversial example for the 

environmental justice in Sri Lanka. Basically in this 

situation water resource of the area was 

contaminated by the location of a factory nearby. 

Then the Villages of Rathupaswala got number of 

disease due to water pollution. This pollution was 

revealed by an elephant and then only villages 

have noticed and after some investigations they 

grasped the issue. When locating a such kind of 

factories it is utmost importance to consider all 

factors. In this situation they have polluted the 

environment. When they locate it especially in 

rathupaswala, it violate the rights of the villages in 

Rathupaswala.    

Thirdly, water’s edge case is another example in 

this context. In this case Petitioners presented 

their case on the basis of an infringement 

pertaining to the acquisition of land on the 

premise that such land would be utilized to serve a 

public purpose whereas, by this impugned 

executive or administrative action the land was 

knowingly, deliberately and manipulatively sold to 

a private entrepreneur to serve as an exclusive and 

private golf resort in Sri Lanka, one carrying a 
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membership fee of Rs.250,000/-. After furnishing 

the constructions ordinary people were not 

permitted to enter in to those lands. It was a place 

where general people also had access. From the 

constructions also that environment was abused 

up to some extent. And the decision of the policy 

makers, leads to a clear discrimination and with no 

environmental protection. The comfort of the 

wonderful area in Battaramulla was limited to rich. 

This led to a clear injustice and violates rights of 

general people.  

According to the principle if environmental justice, 

no one will discriminate based on any ground and 

all should have a right to benefit the 

environmental protection. Above discussed 

situations clearly discriminate people and it caused 

for not granting a environmental protection.  

VI. SRI LANKAN LEGAL FRAMEWORK 

 

Principle of environmental justice is mostly dealt 

with the healthy environment to all. A series of 

policies and laws then govern activities in all 

sectors and at all levels of scale in Sri Lanka and 

these are underpinned by the need and the aim of 

promoting a safe and healthy living environment 

for all (EFL, 2006).The Constitution(1987) of Sri 

Lanka identifies the right to equality in Article 12. 

Under the Article 12 it discusses the equality 

before law, equal protection and non-

discrimination. Consequently from the main 

source of the Sri Lanka has spells the main 

elements of environmental justice. However in this 

Article there is no particular concern in 

environmentally non-discrimination. But in 

Bulankulama and others v. secretary, Ministry of 

Industrial Development(2000, 3 SLR 243))Justice 

Amarasinghehas interpreted this Article in relation 

to environmental protection. Additionally, 

According to the directive principles of state policy 

in 1978 Constitution, the state shall protect, 

preserve and improve the environment for the 

benefit of the community (Constitution, 1987, 

Section 27(14)). This directive principle could be 

implemented by using Article 12 of the 1978 

constitution, which discusses the equality. This 

article provides a platform to bring in the concept 

of ‘environment justice’. When focusing for the 

environmental laws National Environmental Act 

No:47 of 1980 is the key legislation. It covers all 

area of environmental issues. Under the Act 

(Amendment No.56 of 1988) it discusses the 

environmental protection in Section 23 A 1. 

Accordingly “The Minister shall determine by 

Order published in the Gazette the activities in 

respect of which a license is required to be 

obtained under this Act (hereinafter referred to as 

“prescribed activities”) being activities which 

involve or result in discharging, depositing or 

emitting waste into the environment causing 

pollution.” This section grants minister to make 

regulations to eliminate specially in situations like 

discharging, depositing or emitting waste into the 

environment.   

Also under the Amendment (No.56 of 1988) Part 

IV B elaboratesenvironmental quality. It prohibits 

certain environmental pollutions. Such as; 

pollution of inland waters (23G, 23H), pollution of 

atmosphere (23J, 23K), pollution of soil(23M, 23N), 

noise pollution(23P, 23Q, 23R), removal of 

litter(23S, 23T, 23U), Discharge of oil into inland 

waters(23V). Under these sections it clearly 

mentioned that it is not allowed to change the 

environmental quality in those aspects. In Sri 

Lanka the critical issue is dumping of garbage 

issue. This lead to number of other environmental 

issues. Waste is clearly describes in the National 

Environmental Act (Amendment No 56 of 1988) 

under Section 33 of the Act. According to the 

provisionitincludes any matter prescribed to be 

waste and any matter, whether liquid, solid, 

gaseous, or radioactive, which is discharged, 

emitted, or deposited in the environment in such 

volume, constituency or manner as to cause an 

alternation of the environment. So it is evident 

that this waste will affect for the water, air and soil 

quality of Sri Lanka. Also noise concerns also a 

great threat for the environmental justice. For 

these issues there are some gazette notifications 

which spells certain measures. Such as National 

Environmental (Air Emission, Fuel and Vehicle 

Importation Standards) Regulation No. 1 of 2000 

(Gazette Extraordinary No. 1137/35 of 23rd June 

2000), National Environmental (Ambient Air 

Quality) Regulations 1994 (Gazette No. 850/ 4 of 

20th December 1994),The National Environmental 

(Noise Control) Regulations No. 1 of 1996 (Gazette 

Extraordinary No. 924/12 of 23rd May 1996). 

These regulations give more effectiveness for the 

provisions of the National Environmental Act.  

In the case of De Silva v. Ministry of Forestry and 

Environment (FR 569/98) it was held that the 

importance of the regulations to minimize 

environmental pollutions. This case was filled 

against an air quality problem.  
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Bulankulama and others v. secretary, Ministry of 

Industrial Development is a landmark case in 

environmental protection in Sri Lanka. Selling the 

deposit of phosphate was issued. In fact people in 

this area filled this case not only to protect the 

deposit but also they have investigated that after 

removing the entire phosphate deposit it will 

caused more floods in that area. So it is  a clear 

environmental injustice. Because in one hand from 

this agreement the majority of the country might 

get few economical benefit but the people in this 

village will not get an environmental protection. 

But this issue was not that highlighted in the case. 

However, justice Amarasinge gave a very 

progressive judgment through public trust 

doctrine. Under that Amarasinghe Justice said that 

state is not an owner of the property but he is a 

trustee. Also the balance of government powers 

and use of natural resources were discussed in this 

aspect. In Gunaratne v. Ceylon Petroleum 

Corporation, ((1996) 1 

Sri L R 315) and Premachandra and Dodangoda v. 

Jayawickreme and BakeerMarkar, ((1993) 2 Sri L R 

294) cases also the use of environmental resources 

were discussed. And the courts in those case 

followed the principle of public trust doctrine and 

gave judgments. Therefore, it is evident that to 

ensure principle of environmental justice we can 

use above mentioned mechanisms specially the 

use of principle of public trust doctrine is more 

easy in Sri Lanka. 

Nevertheless, we have such laws still we can see 

this environmental injustice in Sri Lanka. Especially 

in the in some areas still using for dumping of 

garbage. A best example is Karadiyana garbage 

dumping area. This is an environmentally sensitive 

area and because of this problem people lived 

close by faced number of difficulties. The 

Rathupaswals village problem was another best 

example but fortunately the factory was relocated 

into a suitable area by the intervention of policy 

makers. In Waters Edge issue Supreme court of 

the Sri Lanka gave a judgment in favour of public 

trust doctrine and try to establish justice. 

Unfortunately after constructing that area it is still 

limited for mostly rich people.       

VII. SUGGESTIONS TO IMPROVE 

ENVIRONMENTAL JUSTICE IN SRI LANKA 

 

It is clear that in some instance we have agreed to 

the principle of environmental justice indirectly. 

However, better coordination between the policy 

makers and affected persons regarding the 

implementation certain decisionsisnecessary. This 

can be achieved through conducting meeting and 

workshops. This will help to clarify any issues, 

doubts regarding the project and will help to 

implement environmental justice more effectively. 

Furthermore, the legal system should be more 

effective in addressing environmental violations. 

VIII. CONCLUSION 

 

Decisions of policy makers are utmost important in 

the process of development. But same time it is 

significant in considering rights of the people and 

environmental protection in the development 

process. 

Through tracing the environmental issues that 

arise when implementing policy decisions, this 

report expounded the protections guaranteed 

under national and international law. It is 

discernible that Sri Lanka has an adequate legal 

framework to mitigate the environmental impact 

in different ways. However, the issues lie in its 

implementation. Furthermore, it is commendable 

that international standards relating to 

environmental justice in certain aspects have been 

absorbed into national system. It is suggested that 

Sri Lanka should be consistent in its application of 

the law. Moreover, it is recommended that 

coordinating among different bodies relating to 

the implementing environmental policies can be 

improved. Moreover, it is need to have an 

effective mechanism in collecting public 

participation in relation to policy maker’s 

decisions.   
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Abstract —Sea was at an inconceivably low level in 

the ancient world. The migratory routes traversed 

by the humans were over hard grounds all around. 

Suddenly the sea level rose. It was a strange 

phenomenon for the ancient people. They could 

not figure out the reason. The sea level continued 

rising for a long period. The people reflexively drew 

back to higher grounds. Today, the sea level is 

again rising. People know the reason. But they do 

not have a place to retreat or means to recover 

their losses. The world is delimited by territories 

fortified by sovereign laws. This paper is centred on 

this fact. Individuals, groups and national 

governments will lose geoproperty if their 

countries are inundated by the rising sea water. 

When the low lying entities submerge underwater, 

the high ground countries will face a different kind 

of overflow—refugees from the sunken world. 

There will be many collateral issues. One of them 

will be the sudden spurt in the unlawful act of 

human trafficking and smuggling. Among the 

various geopolitical entities, only Maldives and 

Kiribati have started raising alarms at the 

international level. Every one heard it, but no one 

played heed to their plight. People can be 

displaced internally or externally. The nations that 

go underwater will generate externally displaced 

people who will have to relocate elsewhere. The 

nations that may face migratory influx should be 

compensated for accepting such refugees. Can it 

be by transfer of titles of the sunken world? It is 

too early to mention. An international regime, as 

coherent as the Law of the Sea or as an adjunct to 

it, may be able to protect the interests of the 

people who lose their nations and properties, and 

of the nations who provide them refuge under 

humanistic consideration.  

   

Keywords— Global warming and climate change, 

Geoproperty, Human trafficking and smuggling, 

Refugee status. 

 

 

I. INTRODUCTION 

 
There are various observations on global warming 

and climate change. There are agreements, 

disagreements and opportune manoeuvres to gain 

econo-political advantage in the name of global 

warming and climate change in the geostrategic 

line up of nations. In the midst of this clamour, the 

real issues that are awaiting the humans could get 

dissolved. A specific problem associated with 

climate change is the displacement of population 

in many countries along with loss of geoproperty 

under water. The victims will range from 

individuals to the states. Entire nations may vanish 

in some cases. Some of the nations have already 

expressed their concerns and continue to do so. 

The plight could happen any time or, rather, it is 

already on. There are no pragmatic resolves 

envisaged so far by national as well as 

international governments, organisations or 

communities to handle the threat. This is an issue 

that would place the entire world in jeopardy 

when it comes about.  

The world is yet to appreciate the seriousness of 

sea level rise in its clear perspective. Compulsive 

optimism to contain panic is acceptable under 

special circumstances. But there are scholars and 

authorities who are vehemently sceptical on the 

projected issues.  “Isn’t Mars warming up?” some 

may ask kindling ignorance over enthused 

scepticism (Paleri, 2009). Notwithstanding many 

such arguments and associated debates, global 

warming and climate change are not the topics 

that could be ignored at policy level. There is a 

need to raise voice. Responsible institutions, 

seminars and symposiums need to reach out not 

only to the governments but also to the people to 

shatter the inertia of complacency. It should not 

be once-in-a-year awareness activity. To that 

extent, this paper is a poser to those concerned. 

As mentioned, opinions vary. To quote a recent 

example, the academic-analyst Kanti Bajpai, writes 
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in The Times of India (June 21, 2014) about climate 

change effects on the countries along the tropics 

in South Asia and Southeast Asia. According to 

him, in a zone stretching to north of India to North 

Africa, a deadly brew of physical, demographic, 

economic and political change is festering in a 

cauldron that will soon explode. He states that this 

cauldron has been kindling and smoldering for 

some years, stretching back at least to the Arab 

Spring, but events in the East and Southeast Asia 

and now in the heart of Europe in Ukraine have 

obscured the flammable mix, at least till now. He 

calls it a new arc of crisis extending from South 

Asia to the Middle East and terminating across the 

Mediterranean to the Maghreb. According to him 

the warmed up situation is partially due to the 

climate change which also includes the socio-

political climate change. His findings on the 

ongoing (2014) Syrian imbroglio and the Iraqi 

situation as well as the South Asian incidents of 

anarchy are partially due to the rising 

temperatures that are inducing climate change. 

The pointers are the environmental pressures 

including draught and water issues. He argues that 

environmental issues have implicated the 

problems in Pakistan and India’s Maoist 

insurgency. Under the present geopolitical 

scenario, the greatest challenges, according to the 

author, are not in the Baltic or Eastern China Sea 

and South China Sea but along the equator where 

there is political anarchy, failed governments and 

deteriorated governance. According to Bajpai, 

climate change is one of the causes for this 

deteriorated socio-political situation. Whether the 

causative attributes of global warming and climate 

change can be extended to everything that leads 

to failed governance or not, the fact remains that 

the world has started getting the “sinking feeling” 

associated with climate change already. It is not 

restricted to a small arc along the equator but the 

entire world across it in both hemispheres.   

 
II. RISING SEA LEVEL AND THE WORLD 

ORDER 

 
The threat associated with the rising sea level 

need to be appreciated and accepted in real terms 

as long as global warming is an acknowledged 

reality. It is evident from the various protocols and 

regimes on emission control and carbon 

footprints.  The effects of rising temperature are 

visible from the Arctic to an interior village far 

from the sea coast in West Bengal, India. The ice is 

thinning at an unusual rate in the Arctic that could 

change the temperature and salinity of sea water 

and the direction of the ocean currents that 

balance the global climate and natural 

environment. The natural levees of the internal 

waters in the tropics breach swamping the land 

over them. There are apprehensions in India about 

the sea devouring the deltas of Sunderbans, the 

world’s largest mangrove forest extending into the 

neighbouring Bangladesh. Inundation of coastal 

India displacing people is a reality (Das, 2008). 

India is seriously concerned about climate change 

and its effects. While the case of India is partial 

and localised, it may not be so for small island 

states devoid of higher grounds and room to get 

around. 

The land was widely spread and interconnected all 

over in the ancient world. The sea level rose along 

with the transformation of the planet. It was a 

mystery to the people in the ancient days (Blainey, 

2000). They simply watched and retreated to safer 

places when the seawater swamped their land and 

habitats. Today, in the contemporary world, the 

people are aware in advance that flood waters will 

come uninvited but cannot think of repeating the 

act of their ancient ancestors for obvious reasons. 

Primarily, they are bound by state boundaries and 

national laws that do not permit cross border 

demographic movements. The population have 

increased many times. The demographic density is 

high, especially near the coastlines and internal 

waterfronts linked with the sea.  Even internal 

migration is a difficult choice because of ethnic 

and various socio-economic reasons. Outsiders are 

slim customers to the local population, the 

insiders, under the waft of the territorial instinct. 

Territorial instinct is a primordial signature in not 

only humans but also various other social life 

forms. The Clash of displaced life forms is already 

being witnessed in the ocean. Ocean reflects life 

on the living planet. Though the human population 

is highly dynamic, their basic instincts related to 

territory are primarily static. Local population do 

not welcome outsiders to come and settle with 

them anywhere in the world. There are many 

islands, and coastal and waterfront areas waiting 

to vanish under the sea and remain there for a 

very long time. The vanquished population of such 

entities will be vehemently blocked by hard-hitting 

laws of the places where they are likely to seek 

refuge from the fury of nature.  
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From these basic discernments, it can be 

appreciated that the effect of sea level rise can 

dangerously cascade inviting issues that have 

never been seriously visualised by the national and 

the international regimes in the past. In the olden 

days, a disaster could eliminate a human system 

along with the property they owned in moments. 

There are many examples of human settlements 

vanishing along with the people. If the story of 

Atlantis was mythological and that of Pompeii 

archival, the fate of the Indonesian island of 

Krakatau was relatively recent. Krakatau vanished 

underwater without trace in 1883. 

Kaveripoompattinam, the city much acclaimed in 

the Tamil epic Poompuhar, on the coast of today’s 

Tamil Nadu in India was said to have gone 

underwater in the Krakatau tsunami. Such 

disasters were sudden and immediate. Compared 

to them, sea level rise is a slow process. It gives 

time. Many islands around, belonging to various 

geopolitical entities, have already vanished. 

Indonesia is faced with such situation. Still there is 

a kind of complacency among national and 

international governments and communities to 

think wishfully that sea level rise is not a serious 

threat. The world does not have an action plan. 

The UNCLOS, the umbrella law of the sea, does not 

refer to the consequences of sea level rise and the 

change in the ocean order. In fact it could further 

complicate the issues. This paper does not look at 

them elaborately to avoid marginalisation of the 

primary topic. 

Understanding the nature and characteristics of 

sea level is important to appreciate the complexity 

of the situation. Sea level is a reference point in 

deciding over the ocean property dimension of a 

geopolitical entity. Ocean property (Paleri, 2002) is 

the integral element of the ocean comprising 

various constituents that is to be maximised by 

integrating maritime security with national 

security in national governance (Paleri, 2014). It is 

not relevant to this paper, whereas the nature and 

characteristics of the sea level are important.  

Almost everyone has a fair idea of the term ‘mean 

sea level.’ They know that heights on the ground 

are measured in relation to the mean seal level. A 

rise in sea level means a rise in mean sea level. Or 

is that so? The mean sea level, anyway, is the 

average mean height of the sea in relation to a 

reference benchmark. Defining the benchmark 

and accurately measuring the mean sea level is an 

intricate process. Within this complexity lies the 

change in mean sea level that attributes to the real 

change in the sea level. What the common person 

perhaps may not know is that the mean sea level 

does not remain constant over the surface of the 

entire Earth. For example, the mean sea level of a 

canal that passes from one sea to another may 

stand at different heights on either end.  The 

Panama Canal that connects the Atlantic Ocean 

with the Pacific Ocean stands at a difference of 20 

cms mean sea levels at both ends (internet, 2009). 

There will be variations of mean sea levels on the 

surface of the Earth for different reasons at any 

given time. Further up is the global changes added 

to sea water levels. The ocean may gain or lose 

water by melting or formation of ice; the earth 

may move up or down relative to the sea level 

without any change in the volume of water in the 

ocean by tectonic movements, thermal buoyancy, 

drying up of ground water, melting of ice sheets, 

etc. While the technical term used for explaining 

the former is ‘eustatic’, the latter is termed 

‘isostatic.’ Isostatic changes and subsequent sea 

level variations are more or less regular. Global 

changes in the sea water level by thermal 

expansion and salinity variation in the oceans is 

called ‘steric’. All these means that the world can 

sink and rise for various reasons and that need not 

always be accompanied by an increase in sea 

water volume all the time. But there will be an 

increase in sea water volume and reduction in 

salinity once the change is due to global warming. 

It further implies that local mean sea level rise and 

global sea level rise have to be studied separately. 

Both are equally important in deciding the 

geoproperty impacts. 

III. GEOPROPERTY 

Geoproperty, in this study, is about land property 

and the rights the individuals, groups and 

governments exercise over it. The geoproperty 

rights of nations have been a matter of great 

importance since the days when nations formed. 

The issue of land has been at the centre of human 

destiny from the very beginning. At the height of 

it, property right, besides being a national and 

citizen issue, also features in the geostrategic 

context of a nation. The geoproperty rights 

continue as sensitive issues in most parts of the 

world. It is a matter of reference in any conflict 

anywhere. Borderlines and boundaries are drawn 

and redrawn. Behind such activities lies the urge to 

claim “another inch more” of geoproperty.  Losing 

an inch, even to nature, therefore, is a grave 
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matter. Land is the ultimate terrain for all humans 

under the land clasp syndrome whether it is dry 

over the surface or unseen under water (Paleri, 

2014).  But in the world where the climate is 

changing for the worse, the very existence of 

human race itself is being affected in many parts 

of identified territories. Here the underwater 

property might not have much sheen. But the one 

on the surface will decide human habitats and 

demographic serenity. Under such conditions the 

idea of sunken land property may surface, if not 

the land itself. This makes the situation more 

precarious for a nation that could be a victim of 

sea level rise. 

To reiterate, geoproperty, under the context of 

this paper, means land property and associated 

rights and ensembles. The term was founded by 

author Geoff Demarest to mention property 

ownership as an issue of national security and 

strategy (1998). Property according to Demarest is 

more than things people own. It is the mass of 

rights and duties that associate persons with 

things especially land. Geoproperty is the key 

element in conflicts. He looks at land property as 

an explanatory keystone. The idea can be 

correlated to military theories of taking and 

retaining a land terrain. Land property is a part of 

belief for holdings as a resource in every religious 

and political mindset. For example, in Islamic law, 

legitimacy of land property and sanctity and right 

to defend it is recognised (internet, 2009). In the 

original Marxist theories, property is owned by the 

state. Demarest considers property a useful tool in 

international relations. Property is attached with 

rights and duties in a human system. Geoproperty 

rights underline human struggle for survival. There 

is violation of human rights in arrogation of 

property by the powerful including the state. 

Property and struggle in relation to it are the root 

causes of conflicts between people and people 

based on rights. The conflict can also be between 

the people and the state. In spite of such 

understanding, the duties of the state and 

international community towards those who lose 

geoproperty to nature under rising sea level due to 

climate change are not yet examined by any 

national or international regime. When the entire 

country goes under water, the geoproperty lost 

belongs to the people of that nation. This also 

includes those under the ownership of the 

government or any other organised group. The 

aftermath is not similar to rescuing the people 

from a sunken ferry. The ferry did not belong to 

the passengers or crew. From many such random 

reservations, it can be seen that the scenario is not 

vividly imaginative but descriptively critical and 

abominably realistic when climate change opens 

its jaws to devour land starting from the bottom 

along the gradient. It is a kind of reverse flow like 

the plasmic behaviour of fire against gravity. Sea 

level rise and subsequent saline inundation will 

cause damages to geoproperty and destroy 

habitats, but the displaced life forms are likely to 

outlast the deluge. The people will outlast their 

nation’s physical existence. Humans will certainly 

continue albeit the erosion of land under their 

feet. What then? What will happen to quality life? 

Where will the survivors go? Will they be able to 

migrate to another nation as people who lost their 

nation to the vagaries of nature carrying their 

rights to their lost geoproperties with them? What 

will they be known as? Will they be refugees as 

defined by international law?  Under what 

condition the host country will accept them? Is it 

possible if they surrender their rights to the lost 

geoproperties to the country of refuge? If so will 

such geoproperty of a sunken country amount to 

the country itself under international law?  

According to a study there are 278 territorial 

entities in the world—national and non-national 

territories included (Paleri, 2014). The number can 

increase or decrease with time. There is only one 

ocean. It is delineated into five divisions for 

convenience of governance by the International 

Hydrographic Organisation (IHO).  Out of them, all 

but 48 that are landlocked are open to sea. They 

are either coastlands or islands. Coastland is a 

term used to differentiate entities that are neither 

islands nor landlocked. Every entity, irrespective of 

its status and geolocation is exposed to the 

vagaries of the ocean. The distribution of the 

geopolitical entities is given in table. 1 (Paleri, 

2014). 

 Table 1.  Geopolitical entity distribution  

 Distribution of Geostrategic 

entities 

Numbers 

1 Ocean divisions   5 

   

2 Member States of the United 

Nations 

193 

3 External territories of nine 

member States of the UN  

73 

4 Others 12 
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 Total 278 

   

5 Landlocked  48  

6 Coastlands  129 

7 Islands  101 

  278 

   

10 Entities with single ocean link 211 

12 Entities with multi-ocean link 19 

13 Entities with Arctic Ocean link  9 

14 Entities with Atlantic Ocean 

link 

127 

15 Entities with Indian ocean link 49 

16 Entitles with Pacific Ocean 

Link 

65 

17 Entitles with Southern Ocean 

link 

2 

 

One of the island territories, Bassas da India, in the 

Indian Ocean, goes underwater during high tide. 

The atoll belongs to France.  It is not inhabited but 

can legally implicate the French claim of 

surrounding territories if underwater during low 

tide too.  It can generate new issues in the Law of 

the Sea regime. That could happen if sea level rises 

beyond tidal variations in that part of the world. 

The question whether a nation as the owner of a 

geoproperty can claim territorial and other 

jurisdictional rights in the ocean around it when it 

is completely under water will make an excellent 

study in international law.  What if France raises 

the Bassas by deep reclamation? This creates a 

feeling that reclamation of sunken or sinking land 

properties could be a solution. But there could be 

much cheaper or acceptable ways of retaining and 

claiming geoproperty rights of sunken land.  

Nations have to investigate. When an island comes 

up at sea because of tectonic movements or other 

forces under the sea, nearby nations are in a hurry 

to claim them. This causes maritime disputes.  

Claiming years later what was legally one’s own at 

one time will be a different matter altogether.  It 

will require legal sanction that sees beyond 

constructive total loss of a property. Such legal 

frameworks do not exist today. 

The state of other islands need not be identical to 

Bassas da India. Within the entities that are 

partially flooded by sea level rise, people can 

ideally shift retreating to higher grounds as the 

Palaeolithic people and their successors did. It is a 

kind of palaeo-option.  It is not possible for 

islanders who may lose their entire nation. Most of 

the small islands in the ocean are low lying. The 

highest point in Maldives is 2.4 m according to the 

World Fact Book of the Central Intelligence Agency 

(2009). Every one of the 1,192 islands of Maldives 

along with its 394,000 strong population will gasp 

for breath if the sea level rises a few centimetres 

(2014). The density is large in the 286 sq km area 

of Maldives. The symptoms of possible 

demographic dislodgment were visible as a 

biomodel (Paleri, 2002) in the aftermath of the 

2004 Asian tsunami. In Maldives, only nine islands 

reportedly escaped from flooding being on the lee 

side of the tidal wave, and not by higher elevation 

(internet, 2009). The tallest wave reported in 

Maldives was 14 feet high during the tsunami. The 

symptoms are clear and present, though the 

situations in which the nations will flood could be 

different. Sea level rise is different from flash 

floods or cyclonic and tsunami inundations. The 

Maldivians are obviously worried. The anxiety was 

reflected in the underwater show of the then 

president Mohammed Nasheed who called for an 

underwater meeting of his cabinet on 17 October 

2009 to raise the voice against rising sea level in an 

attempt to draw the attention of the world 

towards their plight (internet, 2014). Their future 

is at stake.  The meeting hasn’t changed the 

scenario. 

Kiribati is another geopolitical entity that has been 

lamenting for the attention of the world towards 

similar compulsions for a long time. The island 

nation comprises 32 atolls and one raised coral 

island in 811 sq km land area (CIA, 2009). The 

highest point is at an unnamed location on Banaba 

at 81 m (CIA, 2009). According to Anote Tong, the 

President of Kiribati since 10 July 2003, “the 

problem is getting worse” (internet, 2014). The 

population is 104,488 (July, 2014). Geographically, 

Kiribati is a unique nation. It is the only country 

that is geostrategically located in all the four 

hemispheres. The islands straddle the equator as 

well as the international dateline. But, it couldn’t 

be long before it disappears from the map of the 

world. The people of Kiribati (I – Kiribati) would 

have to be rehabilitated elsewhere. Already large 

part of the island nation is inundated by saline 

water making cultivation impossible. It will 

submerge if sea level rises at the present rate. 

Kiribati is a paradise that is waiting to be lost if 

climate change is more than just a faddish 

imagination of the modern day doomsayers. If 
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real, the impact of sea level rise will be global. The 

effects will depend upon the geolocation of the 

entities and the profiles of their respective land 

terrain. Where will the people go when their 

countries simply goes underwater? For the people 

of Kiribati, sinking of their country is a menacingly 

pressing reality. The changes are going to affect 

the daily lives of the residents who stand at the 

verge of being extinguished along with their 

culture, thus remaining scattered in the world in 

suspended cultural animation. It is not something 

that they consider as an opportunity to gain 

residency as a more coveted nationality. It could 

become a need associated with an emergency. If 

not politically resolved, they can fall prey to the 

heinous perpetrators of the transnational crimes 

of human smuggling and human trafficking. In the 

absence of a competent international regime to 

help the victims of displacement, the tentacles of 

unlawful demographic movements may spread 

further worldwide.   

In 2013, there was a unique case in a court in New 

Zealand where, for the first time in the world, an 

alleged climate refugee from Kiribati sought a 

decision for remaining in New Zealand on expiry of 

his visa on the grounds that his country was 

sinking under climate change. The court, however, 

rejected his appeal on the ground that he was not 

eligible as he was not a refugee under the UN 

Refugee Convention. The court also observed that 

he was not going to face persecution on return as 

his position was not different from any other 

Kiribati national. The argument was 

“unconvincing,” the court observed. Presently 

there is no law under which similar displaced 

personnel can qualify for asylum (Paleri, 2014). But 

such people do face persecution by nature.  

Kiribati and Maldives are not the only nations that 

should be sensitive to sea level rise. Even 

landlocked nations have reasons to worry. They 

too are maritime nations. They are influenced by 

the ocean for survival (Paleri, 2014). For example, 

Laos, a landlocked country, can get flooded with 

the rise of Mekong River linked to the sea. The 

rivers that are the lifelines of the countries can 

also turn to be their destroyers. The Amazon can 

be flooded. The Great Lakes can dig deeper into 

the United States and Canada. Bangkok in Thailand 

is already experiencing rise in the meandering 

Chao Phraya River. Ingress of water into the city of 

Bangkok has to be controlled by artificial levees. 

Soon it could be dykes as in the land of the Dutch. 

Anote Tong, the president of Kiribati is convinced 

that his country is going to be a modern day 

Atlantis by the end of the century, with some 

difference.
 
 

IV. EMISSIONS AND GLOBAL WARMING 

The modest advisory of the United Nations is that 

the global temperature rise can be limited to two 

degrees Celsius if the world imposes an annual cut 

of 40 to 70 percent in green house gas emissions 

by 2050 (AFP-JIJI, 2014). But two degree rise can 

still be fatal for various low lying land areas.  It is 

not just an economic issue that could be tackled by 

macroeconomic experts. It is more a matter of the 

elements of national security (Paleri, 2002) 

including demographic security.  People’s survival 

is at stake. A certain section of human race is 

slowly being lead to becoming “refugees” of 

nature, more specifically sea level rise. Such 

people are not yet defined in legal terms. This will 

make them difficult to claim refugee status for 

secured asylum or finding a land of refuge.  

Environmental refugee is a lighter word if not a 

misnomer. The counter argument is on economics 

substantiated with facts on record that show the 

sea levels have been rising at varying levels every 

year for the last 10,000 years quoting the world 

climate report (Birdnow, 2009). According to the 

Intergovernmental Panel on Climate Change (IPCC) 

there is no significant acceleration of sea level rise 

(2001).  That means there was continuous sea 

level rise with not much of acceleration that may 

or may not have been caused by human activity 

but more by the natural variability. Are we sure? If 

that is so what is facing the nations that are losing 

geoproperty to the sea? Is that poor farming 

methods or that they chose wrong nations to live? 

Of course, nationality by birth is not a choice. 

There are many questions to ponder. But the 

reality is that there are people already slipping 

backwards when land contorts under their feet 

almost every day. 

Another question is, “Are there an upside to global 

warming?” The melting ice, while on one side, may 

sink and wipe out nations, on the upside may open 

up new territories. That could create new found 

geoproperty fit for capital investment as a factor 

of production and generation of wealth. It may 

open up the northern sea route changing the 

ocean routes and sea lines of communication. 

Another example will be the transformation of 

Greenland. It is the world’s largest island. It is part 
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of the Kingdom of Denmark since 1721. The 

melting glaciers around it are revealing economic 

opportunities and a possibility of becoming a free 

country if Denmark is willing. In all probability, 

Greenland may become an independent entity 

(Funk, 2009). The Inuit natives of Greenland call 

their territory ‘Kalaallit Nunaat,’ Land of the 

People. It could be the name given to the new 

territory if it gets out of Danish control.  Today, 

thanks to global warming, Greenland is getting a 

new geographical dress code. Melting ice has 

extended its shipping and fishing seasons, opened 

up avenues for mining and farming boom, exposed 

usable geoproperty in real estate terms, increased 

the potential for tourism (disaster tourists could 

watch massive glaciers sliding into the sea 

generating thundering noise) and, above all, made 

the Greenlanders hopeful of a major economic 

shift by boosting personal income. Also it won’t 

matter to them that a distant Kiribati or Tuvalu 

goes under the water released by their glaciers. 

Greenland is rising as hard rock.  Here also lies an 

interesting aspect though may not be exactly 

factual: for a loss in geoproperty under nature’s 

vagaries, there is also a gain elsewhere. Is there a 

way to balance it in geoproperty rights? Can 

Kiribati buy Greenland? Of course not, but Kiribati 

nationals could think about it. 

V.  REGIME FOR THE SINKING WORLD 

Erosion of geoproperty under natural 

consequences is a matter of great concern for 

which the world has not identified a solution yet.  

Anthropogenic global warming and other reasons 

of land depletion puts moral and economic onus 

on developed and more secure nations. So where 

does the problem lie on geoproperty erosion and 

how the world will react when low lying nations 

like Kiribati or Maldives vanish from the scene? Is 

it an acceptable idea? Will it be demographic 

amalgamation instead of demographic shift at the 

end? It is not arguments but the signs of the grim 

reality of the sinking world that is visible from 

anywhere—on a shore line, deep in the interior on 

the banks of unsettled rivers or from an ice-

capped mountain. The good news is that the 

responsible world has understood the truth that is 

inconvenient in many ways. The intricate world is 

likely to go under water one day taking with it all 

that is visible today even according to the ancient 

scriptures. What the responsible people can do in 

the meantime is to examine the repercussions. 

Though humankind is intelligent and can see 

through the future to prevent or preempt most of 

the calamities, it can also fall prey to misgivings 

and judgments under prejudice and pressures of 

governance. Geoproperty management under 

falling environmental conditions is more than 

managing economy in recession. The tipping 

points of environment are worse than a decline in 

economic stability. They are mostly irreversible. 

The entropy is high. Under such conditions 

managing geoproperty will go beyond the hope 

that precludes every meeting and discussion in 

balancing global warming. In this scenario, the 

emphasis has to fall on the prime property 

available to humankind—the land. It also involves 

geoproperty rights. 

Many nations and cities are already at risk. 

Records are available. The United Nations 

Framework Convention on Climate Change 

(UNFCCC) met in Bonn June 4 through 15, 2014 on 

its fortieth session.  As usual, the business 

discussed was reducing greenhouse gas emissions 

and strengthening climate resilience. There was no 

reference to safeguarding the interest of the 

ordinary person on the ground that will be flooded 

or nations that is going to be swallowed by the 

sea. Saving the planet from overheating is one and 

protecting lives and geoproperties when the 

attempts do not work out is another. Action has to 

go together especially when the chances are more 

for the latter. Here is where the world needs a 

specific regime for managing the effects of sea 

level rise. The regime should identify the measures 

for the world community for demographic 

rehabilitation without loss of ethno-cultural 

identities, retention and sharing of geoproperty 

rights and possible recovery of lost properties on a 

subsequent date generations later.  

The world is yet to think about them. The voices 

from Kiribati and Maldives are too feeble to be 

heard. Either the terms of reference of UNFCCC 

need to be amended to include the issues of 

managing the damages to the geoproperty and 

human settlements caused by global warming or 

the United Nations should urgently open up the 

second phase of the law of the sea—a convention 

to examine the law of the sea against the certainty 

of the rising sea level and the consequences 

thereon. There is an amazing array of issues 

waiting to be resolved either by prevention or 

preemption of advance threat perception, or by 

mitigation in case the world falls prey to the 

threat.  This will include the following: - 
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 Defining the status and identity of people 

displaced or likely to be displaced by sea 

level rise due to climate change. 

 Identification of geoproperty and 

demographic targets of sea level rise. 

 Identification of locations of refuge. 

 Identification of considerations for the 

holders of such locations. 

 Identification of systems for keeping ethnic 

means and cultural diversity. 

 Earliest freezing of maritime zones with 

reference to baselines as defined under the 

law of the sea with reference to a select 

time period. 

 Establishing all recognised and 

internationally accepted ocean related 

geoproperty claims including maritime zone 

claims in perpetuity even when underwater 

if the cause is sea level rise due to climate 

change. 

 Balancing geoproperty gains and losses on 

equity principles internationally. 

 Establishing liabilities, compensation and 

fund for the victims of sea level rise 

including nations. 

 Establishing the status of existing maritime 

disputes vis-à-vis the proposed Convention 

 

V. CONCLUSIONS 

 

The world should know by now that sea level rise 

is a reality and numerous people are likely to get 

displaced. The calamity could be better handled if 

the United Nations urgently looks at a legal regime 

as an adjunct to or independent of UNCLOS. This 

paper limits the propositions without elaborately 

looking into finer points since the objective is to 

introduce the topic related to an impending 

calamity that will be slow, silent, stealthy and 

almost steady like a predator. Besides, it is early to 

identify specific issues as the interests of the 

nations will vary. The preparation and execution, 

therefore has to follow the norms accordingly.   
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Abstract— Sri Lanka is a small island, 65,610 km
2 

in area situated close to southeast corner of the 

peninsula of India and rich with high level of 

biodiversity. The significant feature of the 

biodiversity of Sri Lanka is high portion of endemic 

species among fauna and flora. According to the 

Convention on Biological Diversity, biodiversity 

means the variability among living organisms from 

all sources including, inter alia, terrestrial, marine 

and other aquatic ecosystems and the ecological 

complexes of which they are part and this includes 

diversity within species between species and of 

ecosystems. Hence bio-piracy means commercial 

development of naturally occurring biological 

material such as plant substances or genetic cell 

lines, by a technological advanced country or 

organization without fair compensation to the 

people or nations whose territory the materials 

were originally discovered. 

Thus, Sri Lanka as a biodiversity hot spot as well as 

a developing country has faced challenges to 

protect its endemic fauna and flora from 

commercially developed countries and 

multinational companies. 

Therefore this research be discussed the existing 

legal framework which is available and which is 

not adequate to address bio-piracy as sui generis 

concern and steps which can be taken to prevent 

this issue. 

Further the whole question is that is Sri Lanka has 

adequate legal framework to prevent bio-piracy 

over the biological resources in the country itself. 

The circumstances such as less of technological 

infrastructures, lack of knowledge and a precise 

framework to protect traditional knowledge 

among indigenous people of Sri Lanka and 

basically greediness for money there is a trend 

among the people to sell endemic fauna and flora 

to developed countries or Multinational Companies 

for experiments led country for bio-piracy. 

The objective of this study is to identify a sui 

generis legal framework to protect genetic 

resources in Sri Lanka and to determine in-situ and 

ex-situ conservation on biodiversity to prevent bio-

piracy in Sri Lanka. 

Methodology of this study will be mainly based on 

the literature review in area of law relating to 

Intellectual Property and Environmental Laws. 

Both procedural law and substantive law aspects 

will be addressed and the analysis will be based on 

academic and judicial expressions on Genetic 

Piracy in Sri Lanka.  

Keywords— Bio-diversity, Bio-piracy, Traditional 

Knowledge 

 

I. INTRODUCTION 

 

On April 17, 1942, Queen Isabel and King 

Ferdinand granted Christopher Columbus the 

privilege of 'discovery and conquest'. In 1943, 

Christopher Columbus went back to Spain with 

some seeds. It was the beginning of exportation of 

endemic plants and animals widely in the world. 

Five hundred years after Columbus, a more secular 

version of the same project of colonization 

continues through patents and intellectual 

property rights. (IPR) (Shiva.V, 1997) Further, IPR 

protection in the General Agreement on Tariffs 

and Trade (GATT) agreement on Trade Related 

Aspects on Intellectual Property Rights (TRIPs) is 

the freedom that European colonizers have 

claimed since 1942. Nevertheless, John Locke's 

terra nullius argument, in the Second of his Two 

Treatises of Government argues that indigenous 

people who lack and established system of 

property and limit their activity to hunting and 

gathering are in pre-political stage of nature. 

Conversely, European society represents the most 

advanced and civilized stage because of its 

established legal system of property, political 

society and commercial market-oriented 

agriculture and industry. (Martin & Vermeylen, 
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2006) Therefore, Locke's Two Treatises of 

Government effectually legitimized the process of 

theft and robbery during the enclosure movement 

in Europe. These Eurocentric notions of property 

and piracy are the bases on which the IPR laws of 

GATT and World Trade Organization (WTO) have 

been framed. (Shiva.V, 1997)  

What does this bio-piracy relate to? Bio-piracy is 

interrelated to the   concept of Bio-diversity. The 

terms bio-diversity denote, "the variability among 

living organisms from all sources including, inter 

alia, terrestrial, marine and other aquatic 

ecosystems and the ecological complexes of which 

they are part; this includes diversity within species, 

between species and of ecosystems." (Convention 

on Bio-Logical Diversity (CBD), 1992) The term 

biological resources expressed the meaning that, 

"genetic resources, organisms or parts thereof, 

populations, or any other biotic component of 

ecosystems with actual or potential use or value 

for humanity." Convention on Biological Diversity 

1992 (CBD) also defines what biotechnology is. 

According to Article 2 of the CBD, it provides that, 

"Biotechnology" means any technological 

application that uses biological systems, living 

organisms, or derivatives thereof, to make or 

modify products or process for specific use." 

Mgbeoji defines 'bio-piracy' as the commercial use 

of plants and TK of the use of plants (TKUP) 

without i) compensation, ii) acknowledgement of 

prior intellectual input to the plants' improvement 

or the creation of TKUP or iii) the informed 

consent of the owner(s) of the plants or 

practitioners of TKUP. (Mgbeoji.I,2006) 

As a country recognized as a hot spot for 

biodiversity, Sri Lanka too is continuously facing 

this massive bio-piracy catastrophe for the 

endemic flora and fauna. Therefore this research 

based on to discuss the bio-piracy problem 

affecting Sri Lanka and to bring forward an 

effective mechanism that can be developed 

through Intellectual Property laws and 

Environmental laws in Sri Lanka with the standards 

of International Laws vis-à-vis. 

II. INTELLECTUAL PROPERTY LAWS IN RELATION OF 

BIO-PIRACY 

A. What is IP Law? 

IP Law is a set of legally enforceable rights 

resulting from intellectual activities in the 

industrial, scientific, literary and artistic work. The 

Agreement of Trade Related Aspects of Intellectual 

Property Rights (TRIPS), in its preamble mentioned 

the intention of having a IP law in a country. 

According to the preamble of TRIPS Agreement it 

is mentioned that, 

 ‘Desiring to reduce distortions and 

impediments to international trade, and taking 

into account the need to promote effective and 

adequate protection of intellectual property 

rights, and to ensure that measures and 

procedures to enforce intellectual property 

rights do not themselves become barriers to 

legitimate trade'. (TRIPs, Preamble) 

IP law has some unique features in its own. For 

example, IP is an asset and has a monetary value. 

It can, like any other property, be owned, 

transferred, sold or licensed. And also IP is a kind 

of intangible property as it may not be identified 

or defined by its own physical parameters. 

(Karunarathne.D.M,2010) 

IP law can be divided into two main categories. 

That is Industrial Property and Copyrights. Under 

Industrial Property the areas such as inventions, 

industrial designs, marks, geographical indications 

and protection against unfair competition will be 

covered. Moreover the rights relating to literary, 

artistic and scientific work comes under 

Copyrights. Further, rights of performances of 

performing artists, phonograms and broadcast 

comes under the Related Rights which is another 

important part of the Copyrights. 

When concerning the bio-piracy under IP law it can 

be discussed under the area of patent law. 

B. What is Patent Law? 

 A word patent is associated with new inventions. 

A person who invented a new product would 

entitled to have a patent license over the 

invention and the inventor enjoys exclusive rights 

in relation to the new patented product for a 

limited period to exploit, to assign or transmit the 

patent and to conclude license contract. A same 

criterion practicing in many countries to 

registering patent and further they looked in to 

several features in the new product to grant 

patent license to the nationalities and non-

nationalities in their country. The features are 

discussed as follows. 

1. The feature of Novelty- ‘An invention has to 

be new or at least a significant new 
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improvement to an existing invention. Since 

it is not possible to define what is new or 

novel, it is defined as part of ‘prior art’. The 

term prior art defined differently in 

countries. But in general is meant to cover 

existing knowledge'. (Gunawardena.J., 

Unpublished) 

2. The feature of Inventive Step- ‘If a step in the 

making of a new invention is not obvious to a 

person skilled in the particular area of 

science or technology, it is deemed to be an 

inventive step. In some countries this is 

known as “non-obviousness”. 

(Gunawardena.J., Unpublished)  

3. The feature of Usefulness- ‘The invention 

should have a use or an application. This is, in 

many countries has to be real use, but in 

some even a potential use is considered to 

be adequate’. (Gunawardena.J., 

Unpublished) 

Moreover, there are two different criteria of 

granting patent in the world. One criterion is first-

to-invent and the other criterion is first to file. 

First-to-invent criterion means that, the person 

who conceived the idea of invention of the 

product first, can be granted the patent over that 

particular product and the priority date will be the 

day of when the conception of the idea. US is the 

only country where practicing the criterion of first-

to-invent. Further first to file criterion means that 

the person who files the patent application first of 

that particular invention will able to grant patent 

license and the priority date will be the date when 

the application was filed. All other countries 

excluding US are practicing the criterion of first to 

file. 

III. PATENT UNDER SRI LANKAN LAW REGIME 

   Intellectual Property Act No 36 of 2003 (here 

after refers as The Act) is the present governing 

law over IP in the country and patent is a most 

valuable and debatable part of it. According to the 

national law an invention can be patentable 

subject matter and for the purpose of patent an 

invention means “an idea of an inventor which 

permits in practice the solution to a specific 

problem in the field of technology”. (Intellectual 

Property Act No 36 of 2003) Further section 62(2) 

provides that, a patentable invention may be or 

may relate to product or process. 

 Furthermore, according to Section 63 of the Act 

an invention can be patentable if it is new, 

involves an inventive step and is industrially 

applicable. According to Section 64 of the Act, it 

provides provisions for ‘novelty’. As per the 

Section 64(1) of the Act ‘an invention is new if it is 

not anticipated by prior art.’ The concept of prior 

art describes in Section 64(2) of the Act. According 

to Section 64(2) a prior art shall consist of 

‘everything disclosed to the public, anywhere in 

the world, by written publication, oral disclosure, 

use or in any other way, prior to the filing or, 

where appropriate, priority date of the patent 

application claiming the invention and/or the 

content of patent application made in Sri Lanka 

having and earlier filing or where appropriate, 

priority date than the patent application referred 

to by written publication, oral disclosure, use or in 

any other way, to extent that such contents are 

included in the patent granted on the basis of the 

said patent application made in Sri Lanka'. 

 Moreover, according to the Act, Section 65 

provides provisions for the inventive step. 

According to Section 65, ‘an invention shall be 

considered as involving an inventive step if, having 

regard to the prior art relevant to the patent 

application claiming the invention, such inventive 

step would not have been obvious to a person 

having ordinary skill in the art'. And also, Section 

66 provides provisions for industrial applicability of 

an invention. According to Section 66, it provides 

that, ‘an invention shall be considered industrially 

applicable if it can be made or used in any kind of 

industry'.  

Furthermore, Section 62(3) provides provisions for 

non-patentable subject matters. According Section 

62(3), it provides that, ‘discoveries, scientific 

theories and mathematical methods and plants, 

animals and other microorganisms other that 

transgenic microorganism and an essentially 

biological process for the production of plant and 

animals other than non-biological and micro-

biological process, and schemes, rules, or methods 

for doing business, performing purely mental acts 

or playing games and methods for the treatment 

of the human or animal body by surgery or 

therapy, and diagnostic methods practiced on the 

human or animal body and an invention which is 

useful in the utilization of special nuclear material 

or atomic energy in an atomic weapon and lastly 

an invention, the prevention within Sri Lanka of 

the commercial exploitation of which is necessary 
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to protect the public order, morality including the 

protection of human, animal or plant life or health 

or the avoidance of serious prejudice to the 

environment.( Intellectual Property Act No 36 of 

2003, Section 62(3) a,b,c,d,e,f)  

Moreover, when considering the duration of a 

patent within the country, the Act mentioned that 

‘a patent shall expire twenty years after the filing 

date of application for its registration’ and further 

the Act mentioned that ‘where a patentee intends 

at the expiration of the second year from the date 

of grant of the patent to keep the same in force, 

he shall, twelve months prior to the expiration of 

the second and each succeeding year during the 

term of the patent, pay the prescribe annual fee.’ 

(Intellectual Property Act No 36 of 2003, Section 

83(1)) 

Furthermore, Section 84 of the Act provides 

provisions for rights of owners of patent. 

According to the Section, it is mentioned that, ‘the 

owner of the patent shall have exclusive rights in 

relation to a patented invention to exploit the 

patented invention, to assign or transmit the 

patent, and to conclude license contracts’. 

(Intellectual Property Act No 36 of 2003, Section 

84 (1) a, b, c) 

 Therefore according to the law of the country it is 

crystal clear that the person who possess a patent 

for an invention can enjoys exclusive rights over 

that product for twenty years and if the patent 

owner wishes to renew the patent license for 

another time period, that facility also provided in 

the Act. Any way this is the position which is 

adopted by many countries in issuing patent, and 

many countries including Sri Lanka do not allow 

patenting living organisms and their parts as well 

as the substance made by or taken from living 

organisms.    (Intellectual Property Act No 36 of 

2003, Section 62(3) b) 

IV. PATENT UNDER INTERNATIONAL LAW REGIME 

International governing legal framework for IP is 

TRIPS Agreement and the purpose of enforcing 

such an Agreement to recognizing, to this end, the 

need for new rules and disciplines concerning, ‘the 

applicability of the basic principles of GATT 1994 

and of relevant international intellectual property 

agreements or conventions; the provision of 

adequate standards and principles concerning the 

availability, scope and use of trade-related 

intellectual property rights; the provision of 

effective and appropriate means for the 

enforcement of trade-related intellectual property 

rights, taking into account differences in national 

legal systems; the provision of effective and 

expeditious procedures for the multilateral 

prevention and settlement of disputes between 

governments; and transitional arrangements 

aiming at the fullest participation in the results of 

the negotiations’. (TRIPs, Preamble) 

 

Section 5 of the TRIPS Agreement provides 

provisions for Patents. According to the Article 27 

mentioned the patentable subject matter. Article 

27 (1) provided that ‘patents shall be available for 

any inventions, whether products or processes, in 

all fields of technology, provided that they are 

new, involve an inventive step and are capable of 

industrial application’. Moreover, it is elaborated 

that ‘patents shall be available and patent rights 

enjoyable without discrimination as to the place of 

invention, the field of technology and whether 

products are imported or locally produced’.  

 

Moreover, Article 27 (2) and (3) provide provisions 

for non-patentable subject matters. In Article 27 

(2) provides that, ‘members may exclude from 

patentability inventions, the prevention within 

their territory of the commercial exploitation of 

which is necessary to protect public order or 

morality, including to protect human, animal or 

plant life or health or to avoid serious prejudice to 

the environment, provided that such exclusion is 

not made merely because the exploitation is 

prohibited by their law’. In Sri Lanka Article 27(2) 

of the TRIPS Agreement is adopted as it is by 

Section 62(3) (f). Furthermore Article 27(3) 

continued to explain non-patentability subject 

matters. According to Article 27(3), it provides 

that, ‘members may also exclude from 

patentability from diagnostic, therapeutic and 

surgical methods for the treatment of humans or 

animals, plants and animals other than micro-

organisms, and essentially biological processes for 

the production of plants or animals other than 

non-biological and microbiological processes’.  

However, Article 27(3) (b) further mentioned that 

‘members shall provide for the protection of plant 

varieties either by patents or by an effective 

sui generis system or by any combination thereof’. 

Therefore, according to the National IP Law, 

plants, animals or other micro-organisms cannot 

be patented. But in TRIPS Agreement, it 
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encourages the member parties to enforce a sui 

generis law for their own countries to protect 

plant varieties. And in following this provision, Sri 

Lanka as a member country to TRIPS Agreement, 

can introduced a sui generis law to protect plants, 

animals and other micro-organism verities and it 

would be helped to prevent bio-piracy in the 

country. 

 

Moreover, Article 28 of the TRIPS Agreement 

provides provisions for the rights of the patent 

owners. According to the Article, it is mentioned 

that, ‘a patent shall confer on its owner the 

mentioned exclusive rights as where the subject 

matter of a patent is a product, to prevent third 

parties not having the owner's consent from the 

acts of: making, using, offering for sale, selling, or 

importing for these purposes that product (TRIPs; 

Article 28 (1) a) and where the subject matter of a 

patent is a process, to prevent third parties not 

having the owner's consent from the act of using 

the process, and from the acts of: using, offering 

for sale, selling, or importing for these purposes at 

least the product obtained directly by that 

process’. (TRIPs; Article 28 (1) b) Further, Article 

28(2) provides that, ‘patent owners shall also have 

the right to assign, or transfer by succession, the 

patent and to conclude licensing contracts’.
 
(TRIPs; 

Article 28 (2))
 

 

Moreover, Article 33 of the TRIPS Agreement 

provides provision to explain the time duration of 

a patent. It provides that, ‘The term of protection 

available shall not end before the expiration of a 

period of twenty years counted from the filing 

date’.  

 

Therefore, Sri Lanka as a member country to the 

TRIPS Agreement, has adopted the same 

provisions to the national law to implement patent 

law in the country. 

 

VI. PATENT AND BIO-PIRACY 

 

According to the national legal frame work, 

Section 62(3)(b) provided that ‘plants, animals and 

other micro-organisms other than transgenic 

micro-organisms and an essential biological 

process for the production of plants and animals 

other than non-biological and micro-biological 

process’ cannot be patentable. But, further in the 

proviso of the said section, mentioned that ‘which 

a patent granted in respect of micro-organisms 

shall be subject to the provisions of the 

Act’.(Intellectual Property Act No.36 of 2003; 

Proviso of Section 62 (3) b) Therefore, according to 

the provisions provided in the Act, it is crystal clear 

that animals, plants and micro-organisms are not 

the subject matter of the patent and this provision 

is lead the country to the bio-piracy and it is 

encouraging bio-piracy in the country. 

 

Moreover, according to the TRIPS Agreement, it is 

also mentioned that, ‘plants and animals other 

than micro-organisms, and essentially biological 

processes for the production of plants or animals 

other than non-biological and micro-biological 

process’ (TRIPs; Article 27 (3) b) would not 

patentable subject matters. But further it is 

mentioned that the member states shall provide 

for the protection of plant varieties either by 

patent or by an effective sui generis system or by 

any combination thereof. (TRIPs; Article 27 (3) b) 

This provision can be considered as kind of 

protection granted to against bio-piracy in the 

world; therefore some developed countries 

vehemently opposed to this provision provided by 

TRIPS Agreement. Since, this Article made 

mandatory patent protection for micro-organisms 

and non-biological and micro-biological process 

(Ragnar.J; 2004) and this protection might be 

created threaten to the bio-pirated countries such 

as USA, Japan, Germany etc. 

 

Nevertheless the patenting of living beings and 

their parts originated in USA. The first ever patent, 

covering a living organism was issued to Louis 

Pasteur in 1873 for a new apparatus that can be 

used in making beer and ‘pure culture’ of the yeast 

that is used in the fermentation process. 

(Gunawardena.J; Unpublished) 

 

Moreover, the patenting of chemical compounds 

which made by living beings has been provided by 

considering a discovery as an invention. Thus, it is 

only an identification of that such chemical 

compound; some countries are granting patent 

disregarding that such particular identification is 

only a discovery. The first country that accepted 

this was USA, with the decision of the Park Davis 

Case (S.D.N.Y.1911) in 1911, when it was decided 

by courts that the adrenalin hormone, isolated 

from the adrenal gland of a human being and 

purified, was patentable. 
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Besides that U.S Supreme Court in the decision of 

Diomond v Chakrabarthy (447 US 33, 1980) stated 

that a living being if it fulfill the three criterion of 

granting patent, that is novelty, inventive step and 

usefulness is patentable. After this case granting of 

utility or industrial patent for living beings and 

parts was accepted. (Gunawardena.J; 

Unpublished) 

 

Any way as a rich bio-diversity country, Sri Lanka 

introduced a sui generis legal framework by 

introducing a Draft Bill for Protection of New Plant 

Varieties (Breeder’s Rights), 2001 and Draft Bill for 

Access to Traditional Knowledge Relating to Use of 

Medicinal Plants, 2000 to protect the bio-diversity 

from pirating it.  

 

In order to obtain the IP rights under the Draft Bill 

for Protection of New Plant Varieties (Breeder’s 

Rights), 2001, the breeder should present the 

features of novelty, distinctness, uniformity and 

stability of the new plant variety. (Draft Bill for 

Protection of New Plant Varieties, Breeder's 

Rights; Section 2)  

Moreover, according to the Section 8 of Draft Bill 

for Protection of New Plant Varieties (Breeder’s 

Rights), 2001, it is provides provisions for 

entitlement to protection. As per the Section 8 it is 

provided that the breeder of the variety or his 

successor in title is entitled to apply for the 

protection under this Act.  

Furthermore National Intellectual Property Office 

in Sri Lanka (NIPO) was also drafted a bill in 

relation to Access to Traditional Knowledge 

Relating to the Use of Medicinal Plants Act, 2000 

in the purpose of preservation of TK associated 

with medicinal plants by preventing bio-piracy and 

safeguarding the interest of the holders of such 

traditional knowledge. (Gunwardena.J; 

Unpublished)
 

Nevertheless, according to the IP 

Law an invention can protect through patent or 

undisclosed information or trade secrets but TK 

cannot be protected through either of these ways. 

Because to protect TK, under the framework of 

patent, it should be proved the features of 

novelty, an inventive step and industrially 

applicability. But in some countries such as USA, 

Japan, Australia, China and some EU Countries 

such as France and Germany have defined the 

terms of novelty, inventive step and industrially 

applicability to make it possible to grant patent to 

TK which has led to modification of a product. 

(Gunwardena.J; Unpublished) 

VI. CONCLUSION 

Nevertheless, either in  Sri Lankan national law or 

in TRIPS Agreement do not identified or  provide 

provisions to protect TK but in national legal 

regime, it is provide provisions for protect 

expression of folklore. (Intellectual Property Act 

No.36 of 2003; Section 24) Therefore this is great 

loophole in the IP legal framework in both national 

and international level and it facilitates bio-pirates 

to do their piracy in openly. 

Another loophole, which facilitates bio-piracy in 

the world, is that, the provided provisions of US 

Patent Act 1952. According to the Article 102 of 

the US patent Law which defines prior art does not 

recognize technologies and methods in use in 

other countries as prior art. (Ragnar.J;2004) 

Therefore if knowledge is new for USA, it is novel. 

Article 102 of the US Patent Law provides that, 

 ‘A person shall be entitled to a patent 

unless, the claimed invention was patented, 

described in a printed publication, or in public use, 

on sale, or otherwise available to the public before 

the effective filing date of the claimed invention; or 

 the claimed invention was described in a patent 

issued or in an application for patent published or 

deemed published in which the patent or 

application, as the case may be, names another 

inventor and was effectively filed before the 

effective filing date of the claimed invention’. 

Therefore, America as a country which engages 

with lots of bio-piracy is facilitated by Article 102 

of the US Patent Act because this Article does not 

recognized the novelty of a certain product which 

available elsewhere and therefore US granting 

patent for any product which is new for the 

country. Hence, in order to stop bio-piracy, the 

USA must change their national law in relation to 

granting patent so that use in a foreign country is 

prior art.  
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Abstract— Law is considered as a set of rules 

which regulates human conduct. When considering 

the final outcome of implementing such rules, 

‘justice’ is overwhelmingly important. If there is an 

incapability of getting access to justice, the fact 

which states the laws enforced in that society have 

reached the above mentioned final outcome is 

hardly acceptable. In the long run, since justice 

being impalpable to the society, people attempt to 

circumvent the law and outrageously satisfy their 

needs. Therefore, getting access to justice is of 

vital importance. 

 Legal aid is simultaneously important to expand 

access to justice. Legal aid generally means 

providing people who are craving for legal 

assistance with free legal consultation and 

representation. This assistance paves the path to 

social justice as well. Legal aid was formerly 

limited for free representation in the courts by the 

lawyers and for criminal matters. Civil matters and 

free legal consultation were not taken into account 

within the sphere of ‘legal aid’, both nationally and 

internationally. 

 Due to multifarious social, political and economic 

changes took place in the world the concepts of 

‘legal aid’ and ‘access to justice’ faced drastic 

changes during the past few decades. India and 

United States of America have immensely 

dedicated to add a practical value to these 

concepts. 

 Sri Lanka has also taken several measures to open 

the doors of justice, which are in progress but 

require some contemporary adjustments. The 

recommendations for the development of access to 

justice can be introduced considering some of the 

examples provided in the international sphere.  

The above discussion is based on library research 

and internet research. Legal aid and access to 

justice are equally important to suffice social 

justice. Therefore, discovering new dimensions and 

identifying both practical and conceptual 

significance of those concepts are indeed a timely 

response to the demand for social justice.   

Keywords— access to justice, legal aid, social 

justice  

I. INTRODUCTION 

 
The Herculean task of seeking a profound meaning 

for ‘justice’ began centuries ago. Anyhow, now it is 

understood that the term ‘justice’ has no exclusive 

meaning and its meaning may vary according to 

the context within which it is occupied. In the eyes 

of law, ‘justice’ generally means the quality of 

being just; righteousness, equitableness, or moral 

rightness. Justice is also considered as a system of 

the administering of deserved punishment or 

reward.  

It is impossible to overlook the perpetual 

importance of justice under any circumstances, 

especially in the sense of law it is supposed that 

the law is per se to be about justice. Following 

Latin maxims reflect a few aspects of justice, which 

would evident as to why justice has been given 

this much of importance over centuries. Firstly 
‘ustitia est constans et perpetua voluntas jus suum 

cuique tribuendi’ which means justice is constantly 

and perpetually means to render to each one his 

rights and secondly, ‘nulli vendemus, nulli 

negabimus, aut differemus rectum vel justitian’, 

which means we will sell to none, we will deny to 

none, we will delay to none, either equity or 

justice. Therefore it is obvious that, ability to get 

access to the so called justice becomes equally 

important to a democratic society in order to 

obtain true benefits of its democratic values.  

When access to justice becomes a quite expensive 

burdensome task, defeasible people with lack of 

financial capacities and sufficient knowledge suffer 

without proper and adequate redress or without 

redress at all. As a long term result of justice being 
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impalpable to the society, people may attempt to 

circumvent the law and outrageously satisfy their 

needs. Hence legal aid provided for such 

marginalized groups and individuals who are 

craving for such assistance becomes necessarily 

important.  

This paper aims to discuss the concept of ‘access 

to justice’ and ‘legal aid’, their historical 

development, and current importance along with a 

comparative analysis of the adaptation of those 

concepts in local and foreign jurisdictions. Final 

outcome of this analysis is to glimpse some 

contemporary adjustments to enhance access to 

justice at local level and to upgrade access to 

justice apropos to international standards. 

II. THE HISTORICAL BACKGROUND AND THE 

CONCEPTUAL FOUNDATION OF ‘ACCESS TO 

JUSTICE’ AND ‘LEGAL AID’ 

 
To make the law and its outcomes sensitive to the 

demands and needs of the people, ‘access to 

justice’ becomes one of the must-haves of a 

democratic society. It is considered as a universal 

concept to which all the countries should give 

effect irrespective of all the disparities.  

The United Nations Development Program (UNDP) 

has defined ‘access to justice’ as “the ability of 

people to seek and obtain a remedy through 

formal or informal institutions of justice, in 

conformity with human rights standards”
 
(UNDP-

APRC-2012). As it further explains, ‘access to 

justice’ not only denotes people’s ability to solve 

disputes and reach adequate remedies for 

grievances, using formal or non-formal justice 

systems, but it also encapsulates the qualitative 

dimension of  justice process which should be 

implemented in line with the human rights 

standards. 

Access to justice could also be defined as the state 

of the citizens being able to use justice institutions 

to obtain solutions to their common justice 

problems. For access to justice the justice 

institutions must function effectively to provide 

fair solutions to citizens’ justice problems (ABA, 

2012). 

The idea of ‘access to justice’ conceived,  when it 

became apparent to the world that some groups 

are often susceptible to the attack of getting  

denied and deprived of the ability to seek 

remedies. Accessing the justice systems was 

arduous for them due to manifold social and 

financial causes. Owing to that ‘access to justice’ 

was brought into light to promote effective, 

responsive, accessible and fair justice system 

which is considered as one of the  pillars of 

democratic governance.  

 ‘Legal aid’ was introduced as a tool to assist the 

most vulnerable groups to sustain their legal needs 

which were not met under the prevalent justice 

system. At the very beginning, legal aid was 

limited to an extent up to providing the people 

who were incapable of paying the market price of  

legal services with free legal consultation and 

representation. Even that extent was limited to 

criminal offences and other matters with 

relevance to that. The reason for this intervention 

was quite acceptable. In a criminal case the victim 

is represented by the state or the state prosecutes 

the accused since a crime is considered as 

committed against the entire society.  

These simultaneous concepts got inspired by 

manifold political, social and economic changes 

took place in the world and consequent to that the 

concept of ‘Access to Justice’ got merged with 

‘Legal Aid’, intensifying  the application of legal aid 

and attributing a broad and complex meaning to 

its ordinary meaning. 

United States of America became the pioneer in 

this sphere. Centred in the U.S., in the decade of 

1960’s the merging of legal aid and access to 

justice began under the theme of “Legal aid for 

unmet legal needs of Poor”. This started to spread 

in Australia, Canada and Europe as well.  

In the wake of the industrial revolution and 

simultaneously grown socialist doctrine which 

brought up a new notion called ‘Social Justice’. 

Social justice is the ability of people to realize their 

potential in the society where they live and the 

principles of social justice provide a way of 

assigning rights and duties in the basic institutions 

of society and they define the appropriate 

distribution of the benefits and burdens of social 

cooperation (Rawls, 1971). This notion geared the 

access to justice and legal aid concepts along its 

idea of  serving the whole society regardless the 

diversity.  

 



159 

 

Legal aid has different dimensions as follows;  

 Providing sufficient legal aid when the 

need arose. 

 Legal aid should not be limited to free 

legal representation and free legal 

consultation. 

 Information on the law should be 

transmitted through legal aid. 

 Legal aid should widen its horizons  to an 

extent of imparting knowledge of law   

According to those dimensions, legal aid has 

broader aspects to cover. In the other hand, it 

proves access to justice is much more than 

improving an individual’s access to courts, 

guaranteeing legal representation and 

consultation for free. 

Moreover the idea that, legal aid has to be 

provided not only in cases  which criminal offences 

are adjudicated  but also in other  civil cases in 

which the state becomes a party, began to 

establish. Both civil and criminal litigations were 

integrated into the sphere of legal aid. This has led 

the way to widen the coverage of  this concept. 

At the 6
th

 Conference of European Ministers of 

Justice held in the Hague (Netherlands) in 1970, a 

declaration on Legal aid was issued in which it was 

stated that, “ the right held by a person to get 

access to justice is an essential requirement  by 

which  any democratic state is bound to fulfil”. 

Here the idea that providing legal aid is mere 

performance of charity was diverted and paved 

the path to recognize it as a right, boosting the 

importance attached to the concept of access to 

justice and its operative tool legal aid in the 

international sphere. 

These concepts got internationalized during the 

20
th 

century, parallel to the emergence of 

International law. Several international 

conventions contained provisions which enabled 

the states to enhance access to justice through 

providing legal aid. For instance, Article 14 of 

International Covenant on Civil and Political Rights 

(ICCPR) [G.A. Res. 2200A (XXI), 21 U.N. GAOR Supp. 

(No. 16) at 52, U.N. Doc. A/6316 (1966)], Article 6  

of the Convention for the Protection of Human 

Rights and Fundamental Freedoms (as amended 

by Protocols No. 11 and No. 14), Basic Principles 

on the Role of Lawyers, 8th United Nations 

Congress on the Prevention of Crime and the 

Treatment of Offenders, Havana, (U.N. Doc. 

A/CONF.144/28/Rev.1 at 118, 1990) have 

encapsulated such provisions, but all were equally 

criticised due to the attempt made on to piggyback 

the conservative approach of limiting legal aid for 

criminal matters.  

At the International conference on human rights, 

meeting in Teheran on 13 May 1968 (U.N. Doc. 

A/CONF.34/41), proclaimed access to justice as a 

human right  without limiting legal aid to criminal 

matters, which is historic in the sense of giving up 

the conventional approach of legal aid. 

As Lord Diplock in has denoted in Bremer Vulcan 

Schiffbauand Maschinenfabrik vs.  South India 

Shipping Corp (1981), “Every civilized system of 

government requires that the state should make 

available to all its citizens a means for the just and 

peaceful settlement of disputes between them as 

to their respective legal rights. The means 

provided are courts of justice to which every 

citizen has a constitutional right of access in the 

role of plaintiff to obtain the remedy to which he 

claims to be entitled in consequence of an alleged 

breach of his legal or equitable rights by some 

other citizen, the defendant.” This opinion has 

widened the horizon of access to justice by 

directing the forthcoming judges, to give effect to 

legal aid as a universal right.  

III. LEGAL AID LAW AND ACCESS TO JUSTICE IN SRI 

LANKA  

 
The Constitution of the Democratic Socialist 

Republic of Sri Lanka(1978) as the supreme law of 

the country, provides that, ‘all persons are equal 

before the law and are entitled to the equal 

protection of the law’ [Article12(1)]. It also ensures 

the right of the citizens to be heard in person or by 

an attorney at law at a fair trial by a competent 

court [Article 13(3)]. Reading both provisions 

together, it  is assumable that the supreme law of 

the country indirectly ascertains that poverty or 

any other social cause should not deprive any 

citizen of access to justice and also leads the path 

to assist the needy to be provided with free legal 

assistance and representation. However the 

conventional approach related to legal aid is 

evident in the constitutional provisions as well.  

Legal aid was institutionalized in Sri Lanka through 

the Legal Aid Act (LAA No.27 of 1978) which 

empowers the Legal Aid Commission (LAC) 

regarding the operation of an effective legal aid 
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scheme by providing legal advice, funds to conduct 

legal and other proceedings for and on behalf of 

deserving persons, obtaining the services of 

attorneys-at-law to represent deserving persons, 

and by providing any other assistance that is 

necessary to provide legal aid to deserving persons 

(LAA, s.3). 

The LAC is funded by an annual state grant via the 

Ministry of Justice and additionally, other funding 

agencies fund some special programs (LAA, s. 18-

21).  

LAC, whose vision is “equal access to justice for 

all”, is capable of undertaking civil litigation, 

anyhow, currently the operation of LAC is mostly 

limited to civil matters and hardly provides 

assistance in criminal defense, establishing centres 

in courts island-wide to provide legal aid for 

litigation and assist in other related matters, of 

giving  legal advice to the public and to the 

participants at the awareness programmes via 

Legal Aid Pages in newspapers and television 

channels and through the LAC publications, 

appearing in Supreme Court in cases of rights 

violations via the Human Rights Bureau of the 

Commission, enhancing activities of the 

Developmental Legal Aid Units for migrant 

workers, the elderly, women and children, 

prisoners etc, conducting legal aid clinics, legal 

awareness and training programmes for the 

public, public officials including police officers, 

prisoners, lawyers, school-children, the disabled, 

migrant workers, and the elderly persons. 

Legal aid law seems quite effective at the face of it 

but in practice there are manifold difficulties that 

people has to face when obtaining legal aid. 

Especially the enthusiasm of the lawyers in 

assisting such representations and taking part in 

the programmes undertaken by the LAC is at a low 

level due to the loss of financial advantages. So the 

lawyers’ enthusiastic involvement in expanding 

access to justice is equivalently important. 

 LAC is often undertaking maintenance cases to  

provided for women seeking maintenance for 

themselves and for their children as the 

constitution of Sri Lanka assures that actions taken 

in advancement of women and children don’t 

amount to inequality before law [Article 12(4)]. 

Legal counseling is also provided for persons 

irrespective of their income/financial status. 

As a whole the implementation of legal aid 

services are at a praiseworthy level, but most of 

the populace is unaware of their rights, the ways 

in which they could enforce those rights and 

whether there is assistance available to make 

them accessible to justice. Legal aid programmes 

should indeed be closer to the deserving persons 

and sensitive to their needs.  

 IV. THE INTERNATIONAL STANDARDS RELATED TO 

ACCESS TO JUSTICE 

Article 8 of the Universal Declaration of Human 

Rights (1948) provides that “everyone has the right 

to an effective remedy by the competent national 

tribunals for acts violating the fundamental rights 

granted him by the constitution or by law”. As this 

is the principal instrument related to human 

rights, being ensured in that, promotes ‘access to 

justice’ to level of a universally accepted norm 

rather than a mere human right. 

As one of the most binding international 

covenants, ICCPR (1966) has declared that, all its 

signatories are duty-bound to provide legal aid and 

it becomes a right of the citizens of those states to 

obtain such assistance which makes them 

accessible to justice. But this provision has 

attracted the critique of attempting to piggyback 

the conservative approach of legal aid. 

Six key topics are taken into account as standards 

of access to justice. Hence, an access to justice 

assessment should address the legal framework, 

legal knowledge, advice/ consultation and 

representation, access to institutions of justice, 

fair procedure, and enforcement of 

solutions/remedies (ABA, 2012). If a justice system 

has satisfied the above mentioned elements such 

a system could be recognized standardized to a 

level at which only access to justice but also social 

justice is achievable.  

V.  IMPROVEMENTS IN ACCESS TO JUSTICE IN 

FOREIGN JURISDICTIONS AND CONTEMPORARY 

ADJUSTMENTS TO LOCAL JUSTICE SYSTEM 

 
Unites States of America has taken several 

measures recently, to improve access to justice. 
The U.S. Department of Justice established the 

Access to Justice Initiative (ATJ) in March 2010 to 

address the access-to-justice crisis both in the 

criminal and civil justice system. This is 

praiseworthy as it provides legal assistance 
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irrespective of the nature of the matter (USDOJ). 

Moreover, the mission of this ATJI facilitates the 

justice system to function effectively and deliver 

outcomes that are fair and accessible to all, 

irrespective of the financial capacities.  

ATJ is mainly guided by three principles. Firstly, 

promoting accessibility which means eliminating 

barriers that prevent people from understanding 

and exercising their rights. Secondly, ensuring 

fairness which means delivering fair and just 

outcomes for all parties, including those facing 

financial and other disadvantages. Thirdly, 

increasing efficiency, which means delivering fair 

and just outcomes effectively, without waste or 

duplication. (USDOJ). 

These principles could be attributed to the local 

sphere not only to amend the legal aid law and 

promote access to justice, but also to upgrade the 

administration of the entire system of justice.  

Though Unites States of America (U.S.A) is an 

opulent country which is in possession of both 

financial and human resources, has identified that 

millions  of people in the United States cannot get 

legal help when they are in need. Approximately a 

fifty million Americans qualify for federally funded 

civil legal aid, though more than half of those who 

seek help aren’t assisted due to lack of resources. 

(USDOJ) 

This situation had to caution the Justice system of 

the    United States. The resultant fomentation was 

evident in a statement made by the Attorney 

General Eric Holder as follows. “Today, the current 

deficiencies in our indigent defense system and 

the gaps in legal services for the poor and middle 

class constitute not just a problem, but a crisis. 

And this crisis appears as difficult and intransigent 

as any now before us” (USDOJ). 

In order to implement the aforementioned 

principles, ATJ has adopted three main strategies 

to which sufficient resources are allocated. These 

strategies work to advance new statutory, policy, 

and practice changes that support development of 

quality indigent defence and civil legal aid delivery 

systems at the state and federal level; to promote 

less lawyer-intensive and court-intensive solutions 

to legal problems; and to expand research on 

innovative strategies to close the gap between the 

need for, and the availability of, quality legal 

assistance (USDOJ). Though the law which 

institutionalize legal aid is powerful, it is in vain 

unless there is a strategic plan to expand the 

access to justice.  

Justice system of a country should be accessible to 

its people. If it is inaccessible they are dissatisfied 

with the entire system as it doesn’t provide them 

with adequate remedies for their grievances. This 

has both long term and short term consequences 

adverse to the democratic governance and the 

rule of law of that country. To avoid such adverse 

consequences, strategies as mentioned above are 

of vital importance. For instance, promoting less 

lawyer-intensive and court- intensive solutions to 

legal problems is important. Since, administration 

of justice could be done not only through a 

hierarchy of courts which is lawyer-intensive and 

court intensive, but also through extra judicial 

methods or Alternative Dispute Resolution 

Methods (ADR) which are less expensive and 

neither court-intensive nor court-intensive. 

Indeed, this could be marked as a contemporary 

adjustment which should be made to the justice 

system of Sri Lanka. Though in Sri Lanka, some 

emphasis is given to ADR, it is not adequate to 

widen the access to justice and meet the 

demands. 

Second instance is about expanding the research 

on innovative strategies in order to narrow the gap 

between the demand for such legal assistance and 

the availability of quality assistance with response 

to such demands. Though legal aid is provided, if it 

lacks of quality the outcome won’t be as expected. 

Such assistance doesn’t satisfyingly respond the 

demands of justice.  

India as the neighbouring country provides a 

sufficient number of examples to adjust a justice 

system towards significant expansion of access to 

justice.  India, as a country living on its constitution 

has provided constitutional safeguards and 

retained to promote ‘access to justice’ through 

Article 39A and the preamble of the constitution of 

India. 

 For the effective application of the concept of 

'access to justice' two significant components have 

to be given effect. First is the availability of a 

strong legal system with rights ensured and 

supported by substantive legislations. Second is 

the availability of an accessible judicial/remedial 

system.  
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When a set of strong substantive legislations 

which expressly provides access to justice through 

its provisions, the relevant adjudicative authorities 

are unable to deny or question the rights of the 

parties to seek justice since it is ensured by the law 

applicable. For instance, Representation of 

Peoples Act, for Maintenance under Section 125 of 

the Code of Criminal Procedure, Workmen's 

Compensation Act, Industrial Disputes Act, 

Employees State Insurance Act etc., which deal 

with special kinds of rights in India, have 

guaranteed the rights through express statutory  

provisions. Therefore, no authority dealing with 

such rights could deny the access to justice of 

whose rights are violated. 

This could be noted as an adjustment required to 

be done to the constitution of Sri Lanka, which has 

been unable to provide direct  constitutional 

protection to ‘access to justice’ in the country. 

The Indian Supreme Court, which is renowned for 

dispensing its jurisdiction to maximize access to 

justice, guides other systems of justice towards 

another contemporary adjustment. Justice P.N. 

Bhagwati, who served on the Supreme Court of 

India as the Chief Justice, has delivered a series of 

landmark judgments supporting human rights 

simultaneously expanding access to justice for all 

Indians.(Columbia, 2009) 

For instance, Chef Justice Bhagwati in Maneka 

Gandhi vs. Union of India (1978) has stated as 

follows:"This unfortunate situation cries aloud for 

introduction of an adequate and comprehensive 

legal service programmes, but so far, these cries 

do not seem to have evoked any response. We do 

not think it is possible to reach the benefits of the 

legal process to the poor to protect them against 

injustice and to secure to them their constitutional 

and statutory rights unless there is a nation-wide 

legal service programme to provide free legal 

services to them." 

 Justice Bhagwati conducting a lecture at Columbia 

Law school said that, “The Supreme Court 

developed human rights jurisprudence, much 

beyond the expectation or even the dreams of the 

makers of the constitution,” (Columbia, 2009). It is 

obvious that, the Supreme Court Sri Lanka does 

not enjoy as many powers as the Indian Supreme 

Court does as mentioned in the statement. But  

using Public Interest Litigation (PIL) as a tool, the 

Supreme Court of Sri Lanka is also capable of 

expanding Access to Justice as it is being done by 

the Indian Supreme Court. 

 In order to do that judicial activism has to be 

heightened and the rules which govern locus 

standi must be liberalized up to an extent to 

expand the door step of justice. For instance, even 

letter sent to the Supreme Court of India, is 

considered as a petition on which the court would 

call for investigations. Without delaying and 

denying justice by adhering to rigid formalities this 

way of dispensing jurisdiction is clearing the path 

to access to justice. This is called ‘epistolary 

jurisdiction’.  

So the time has come to the Supreme court of Sri 

Lanka along with the other courts in the hierarchy 

to make similar changes to its jurisdiction in order 

to promote access to justice. As an eminent jurist 

of India, justice Krishna Iyer has stated, “Access to 

justice which is fundamental in implementation of 

every human right, makes judicial role pivotal to 

constitutional functionalism” (Iyer, Krishna. 2003) . 

In India another significant fact is the 

establishment of special courts outside the original 

hierarchy of courts in India. For instance, in the 

field of protection of child rights, section 25 of the 

Commissions for Protection of Child Rights Act 

(2005) provides for the establishment of the 

Children’s Court, with the purpose of speeding up 

the trials for speedy trials and provides effective 

protection to the child rights in the country. 

Another instance where a special court for the 

protection of Human Rights. Under the section 30 

of the Protection of Human Rights Act (1993) 

provides for the establishment of the Human 

Rights Court, for each district, which not only 

speeds up the process but also expands the access 

to justice. 

As mentioned above ADR methods/ non judicial 

methods provide out-of-court path to reach 

justice. India is one of the countries in the world 

which is well-known for these non judicial 

methods. As a country of vast ethnic, religious, 

linguistic diversity with a large population, the 

disputes arise within India is greater both in 

numbers and the amount of violence discharged 

by the disputants compared to the condition of Sri 

Lanka. So all the disputes are hard to be referred 

to the ordinary courts and obtain a remedy. It is 

totally against access to justice. Therefore, as an 

alternative a few non-judicial methods have been 
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introduced, particularly targeting these 

marginalized, disadvantaged but genuine groups 

of people. 

For instance, as India has identified certain classes 

of people as Scheduled Castes and Scheduled 

Tribes and in order to investigate and monitor all 

matters relating to the safeguards provided to 

those people there is a National Commission for 

Scheduled Castes constituted under Article 338 

and a National Commission for Scheduled Tribes 

constituted under Article 338A of the Indian 

Constitution. Without totally depriving the 

marginalized groups of their rights, providing them 

access to justice and giving effect to their rights 

through informal, non judicial methods is vital in 

strengthening ‘access to justice’.  

To reduce the workload of the formal courts, to 

minimize the delays and to increase the user 

satisfaction of the justice system in Sri Lanka, 

above non-judicial methods could be introduced 

widely, which would eventually provide access to 

justice to the marginalized groups of the society. 

In order to widen the horizon of access to justice, 

there are other rights which are to be ensured 

along with the right to access to justice. For 

instance, Right to Information, Right to be heard 

etc.  

VI. CONCLUSION 

 
The concept of ‘access to justices’ is considered to 

be a universal right. To promote access to justice 

state parties together with the legal community 

are duty-bound to provide the marginalized 

people who suffering due to lack of access to 

justice, with legal aid irrespective of the matter to 

which legal aid was sought.  This should be 

ensured in the constitutions of all the democratic 

states from which all the other laws of that states 

derive validity. Those laws should also be in line 

with the recommended standards of access to 

justice. Both formal and informal methods of 

performing justice to be should be introduced with 

sufficient balance as it gears the promotion of 

‘access to justice’. Despite of all the disparities 

when accessing to justice all should be equally 

provided with opportunities. If an inequality 

happens due to financial incapacities or 

unawareness, such groups should be paid special 

attention as they are quite often deprived of 

proper remedies owing to their social and 

economic disabilities. It is obvious that, Legal aid 

and access to justice are equally important to 

suffice social justice. Therefore, discovering new 

dimensions and identifying both practical and 

conceptual significance of those concepts is indeed 

a timely response to the demand for social justice 

as well.   
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Abstract— Upholding peace and order in the 

society is the prime duty and responsibility of the 

police force. In the present context, this main 

objective has become a challenge to the police 

officials due to various circumstances because they 

are directly involved with the civil life of the 

people. This was particularly evident in the 

incidents that recently transpired in Sri Lanka, 

where police officials executed their powers during 

demonstrations. This had eventually evolved into 

unlawful assembly and riots, resulting in the death 

of policemen as well as civilians.  

In this regard, the objective of this research is to 

critically evaluate the legal challenges faced by the 

police officials in Sri Lanka in executing their 

Powers, in order to advocate peace and order in 

the society during a demonstration which at times 

evolves into unlawful assembly.  Additionally, this 

research will examine the legal framework for the 

police force to intervene in demonstrations. This 

research thus delves in examining the challenges 

faced within the practical scenario rather than the 

theoretical procedures of both the police and civil 

majority. Identifying these challenges would 

minimize the abuse of police powers and to ensure 

further civil trust to the police force.  

 This study will be based on a qualitative research 

method which will critically analyse applicable 

legal standards, practical experiences of the police 

officials, views of the experts, demonstrators and 

ordinary citizens in order to understand the 

problem and to find possible answers. These 

reforms are to be introduced to our country, in 

order to expand developmental horizons through 

education, research and innovation to the police 

force to overcome possible challenges in the 

future.  

 

Keywords— Police Power, demonstration, legal 

framework 

I. INTRODUCTION AND BACKGROUND OF THE 

STUDY 

 

Executing peace and order in the society is the 

vital element which leads to maintain the stability 

of the country. This mission of national security is 

legally bound to be secure through the Police force 

of a country. Sri Lankan Police Department does a 

tremendous task in order to accomplish this initial 

service towards the state. But in the present 

context, we see Police Department has to face 

various challenges when executing police powers, 

especially during demonstrations which later 

evolve to unlawful assembly.  This has become the 

latest and most controversial trend, where police 

powers and fundamental rights of the citizens 

confront each other in the practical scenario. 

Because the Police Department is legally 

established through the Police Ordinance, all these 

challenges can be identified as legal challenges 

most importantly, the utmost legal challenge faced 

by Police officers is to disperse demonstrations 

without being guilty of breaching Fundamental 

Rights of demonstrators. On the other hand, it is 

important to identify the rights of the civil citizens 

to demonstrate and whether police is given legal 

power to control the demonstration in its initial 

stage or only when it evolves to an unlawful 

assembly and furthermore to a riot. This paper will 

explore the issues in question through examining 

the recent incidents that have transpired in Sri 

Lanka.  

 

II. DEFINING THE CONCEPTS: DEMONSTRATIONS, 

UNLAWFUL ASSEMBLY AND RIOTS. 

 

Protest means an organized public demonstration 

expressing strong objection to an official policy or 

course of action. (Oxford Dictionary)  According to 

this definition it is clear that the word protest is a 

synonym to the word demonstration.  An Unlawful 

Assembly means any assembly of five or more 

persons likely to cause a disturbance of the public 
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peace. Riot can be described as the most violent 

form of a demonstration which involves the 

disturbance of peace by a large crowd of people. 

In practical terms, the sequence is progressive. The 

first stage is where protestors start a 

demonstration which is a lawful assembly. 

Secondly, due to certain acts of the protesters, the 

peaceful demonstration evolves into an unlawful 

assembly when a person carries a stone or a club 

or a board which contains provocative wordings 

inciting racism or the like.  Finally, this can 

ultimately progress into a riot. Moreover, the word 

‘demonstration” is a neutral word which does not 

carry a negative meaning from its nature whereas 

the word “riot” carries a negative connotation. 

Peaceful, lawful demonstrations cannot be 

dissolved by the police since they do not amount 

to violating the peace and order in the society. But 

an unlawful assembly or a riot amounts to 

violation of peace and order in the society. When 

such situation arises, Police is required to interfere 

to dissolve such demonstration. In essence, a 

demonstration is deemed unlawful when an action 

of a single protestor is on the verge of violating the 

peace and order of the society. 

III. LEGAL COVERAGE FOR RIGHT TO 

DEMONSTRATE 

 

Right to demonstrate is considered as one of the 

foundation of a free and democratic 

country.(Mead, D 2010) While the Right to 

demonstrate is not specifically or independently 

enshrined in the Constitution of Sri Lanka, Chapter 

VI Article 14 (1) of the Constitution grants “that 

every citizen is entitled to the freedom of speech, 

expression and lawful assembly” as a fundamental 

right.  People hold demonstrations to express their 

thoughts towards the public opinion in order to 

demand their requirements and pursue their basic 

rights in a democratic setting. In the case of Vivian 

Gunawardene, the right to demonstrate was 

granted by the Supreme Court decision. Famous 

philosopher Voltaire (1694-1778) emphasized the 

value of right to speech “I may disagree with what 

yousay, but I shall defend to the death your right 

to say it”. Since right to speech, expression and 

lawful asssembly implies the  right to demonstrate, 

it is my argument that eventhough the 

government disagree with their demands, the 

authorities must defend their right to 

demonstrate. This idea was supported by 

Westhuizen by saying that “it is regarded as 

important because speech is an expression of self. 

The desire to communicates, to expressions 

feelings and thoughts and to contribute to 

discussion and debate is an essential 

characteristics of human nature.” ( “1994, Rights 

and Constitutionalism- the new South African 

Legal order”) 

But in the Sri Lankan context, the right to 

demonstrate is not an absolute right where the 

restrictions are also included in the same chapter. 

Article 15(2) indicates that “it shall be subject to 

such restrictions as may be prescribed bylaw in the 

interests of racial and religious harmony or in 

relation to parliamentary privilege, contempt of 

court, defamation or incitement to an offence”. 

This law was implemented to our Constitution 

through the International Covenant on Civil and 

Political Rights law. Further, Article 15 (7) indicates 

that “Article 14 shall be subject to such restrictions 

as may be prescribed by law in the interests of 

national security, public order and the protection 

of public health and morality, or for the purpose of 

securing due recognition and respect of the rights 

of freedoms of others, or of meeting the just 

requirements of the general welfare of a 

democratic society”. For In this context, “law” 

includes regulations made under the law for the 

time being relating to public security. It is clear by 

these limitations that right to demonstrate cannot 

violate national security as well as public peace 

and order which need to be upheld by the Police 

Department of Sri Lanka. 

 

IV. POLICE POWERS DURING DEMONSTRATIONS 

 

During the era of British rulers, Police Department 

of Sri Lanka was established by the Police 

Ordinance in 1865. Basically, the Department was 

initiated to foster and maintain peace and order in 

the country. 

 

 The laws regarding the execution of police powers 

during Demonstrations which evolve to unlawful 

assembly were emphasized by the Police 

Ordinance as well as the Department Orders. Even 

though the execution of police powers during 

demonstrations is not explicitly mentioned in the 

Police ordinance, the Departmental Orders fulfil 

these loopholes.  Part II B of the order specifies 

dealing with disorderly and riotous Crowds. 

Section (1) signifies that a crowd must not be 

punished for an offence already committed and 
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that force can only be used while the commission 

of the offence is in progress. Section (2) highlight 

the point that when dealing with disorderly 

crowds the Officer-in-charge must carefully 

consider the number of men to dispose as well as 

the amount of Police is strong enough to avoid any 

danger of being rushed and overpowered. Section 

(3) emphasize that where there is a small body of 

Police is available to deal with a disorderly crowd, 

the Police should carry firearms and ammunition. 

Batons should only be employed when the police 

force is sufficiently strong or when an armed party 

is available in reserve to support the baton party. 

Most importantly, section (4) mentions that under 

no circumstances can fire be opened unless the 

crowd are committing or attempting to commit 

any of the offences contained in the police “Firing 

Orders” or section 93 and 96 of the Penal  code. 

 

Also, when a demonstration is in progress and if it 

is about to evolve into an unlawful assembly or a 

riot, the police must first advice the demonstrators 

to dissolve. In the event the warning is 

disregarded, the Police must take necessary 

precautions to prevent it from becoming more 

violent by arresting wrongdoer protestors or take 

action to dissolve it immediately. 

 

V. CONFLICT OF INTEREST BETWEEN 

FUNDAMENTAL RIGHTS OF DEMONSTRATORS AND 

POLICE POWERS 

  

 According to Article4 (a) of The Constitution of Sri 

Lanka, people have given their sovereign 

legislative power to the Parliament to make laws 

on their behalf. Such enacted law includes the 

power to dissolve demonstrations by police 

departments in the event where demonstrations 

evolve to unlawful assembly. Therefore the public 

themselves has in extension, provided the legal 

authority for the Police to execute its powers 

under this legal framework. .  This emphasizes the 

Democracy of our country where “people govern 

by the laws made by people themselves”.  

 

On the other hand, the most crucial point is that 

whether the Fundamental rights of the citizens, 

which are granted by the supreme law of the 

country, can be restricted by police officers in the 

name of upholding their duties. There is certainly a 

conflict of interest between upholding 

fundamental rights and for the police to execute 

its duties as enshrined in the Police Ordinance. 

Most of the times it was evident that Police use 

tear gas and water canon to dissolve 

demonstrations. As per the Constitution since right 

to lawful assembly is a fundamental right, it is the 

public opinion that is not ethical and fair to use 

such police powers to dissolve such 

demonstrations. But in the case of Bernard Soysa v 

Attorney General, Supreme Court held that Public 

places cannot be disrupted for the use 

demonstrations (e.g. roads, pavements, railway 

stations). The purpose of this dictum is to establish 

that it is prohibited by law to demonstrate in an 

unlawful manner which violates peace and order 

in the society, and should such situation arise; the 

Police have power to dissolve such demonstration. 

Furthermore, recently Police spokesman Senior 

Superintendent of Police Mr. Ajith Rohana stated 

that “Police take actions to dissolve 

demonstrations not because of any private matter 

with the minority demonstrators but because the 

Police cannot keep silent when majority citizen’s 

rights are being violated”. (Lankadeepa 2013, 23 

March)  Moreover, if the authorized Police officers 

did not exercise their duties in such instances, they 

will be penalized by the judiciary for neglect of 

duty according to the section 82 of the Police 

Ordinance as particular Police officials assist the 

demonstrators to commit wrongful acts. Apart 

from that, under the Departmental orders the 

particular officer will be issued a charge sheet or 

other departmental inquiry. Even though he is not 

found guilty in the judicial decision, with the help 

evidence he is still liable to the Department for 

neglecting the duty. Therefore, Police officers 

cannot afford to be silent during the 

demonstrations when it evolves into an unlawful 

assembly. They are legally bound to actively 

interfere and take immediate actions to disperse 

the demonstrators. The following section will 

examine few recent incidents as case studies 

where the conflict of interests came into limelight. 

 

VI. RECENT INCIDENTS 

 

A. Katunayake Free Trade Zone demonstration in 

2011 

 

This was the landmark incident witnessed in the 

history of demonstrations in Sri Lanka, where the 

Police Department faced an unexpected shock 

therapy by the demonstrators.  
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This was a clash between Katunayake Free Trade 

Zone workers and the Police, where the public was 

protesting against the government’s proposed 

Private Pension scheme.  This demonstration 

escalated, claiming the life of a 21 year old worker 

Roshan Chanaka, and injured over 200 workers 

and policemen. Media reports that “It is 

undoubtedly one of the brutal crackdowns in 

recent history. There are several video footages 

which clearly show the barbaric and inhuman 

manner that some police officers carried out 

attacks against unarmed protesters.” Sri Lankan 

Inspector General of Police (IGP) of the time 

Mahinda Balasuirya resigned after the incident and 

two police officers who allegedly escalated the 

clash were arrested. In the wake of the incident, 

these crucial questions arose against the Police 

Department: Who ordered live bullets? Who 

ordered iron bars? Why were trained riot police 

not used? And why was water cannon not brought 

in? This incident was a turning point to review the 

way of executing Police powers during 

demonstrations that progress to an unlawful 

assembly or riot. Moreover, it was emphasized by 

the reassignment of the IGP that Police has used 

excessive powers and unauthorized measures to 

dissolve the riot.  In such situations where the 

demonstration has evolved into a riot, the Police 

riot squad should be summoned to the incident 

place to control the riot and dissolve the 

protestors since they are well trained by the Police 

department, especially to face such circumstances. 

 Here, the legal challenges faced by the Police 

officers are the lack of taking appropriate and 

timely decisions by the senior Police officers, as 

well as prior unawareness of information which 

also can be considered as major aspects to bring 

the failure towards Police department. To 

overcome this challenge, the Police officers should 

be empowered with necessary procedures to 

adapt during such incidents, backed by proper 

legal coverage. 

B. Rathupaswala  demonstration in 2013 

This demonstration was with regard to a factory 

situated in the Rathupaswala, Weliweriya in 

Gampaha district, which area residents accuse a 

factory of being responsible for ground water 

pollution in the area due to the irresponsible 

disposal of waste water. Police had fired tear gas 

and water cannon at the protesters in an attempt 

to force them off the new Colombo-Kandy road, 

which they had been blocking, causing traffic 

disruptions. Also, the Army has summoned in 

order to control the situation. Three civilians died 

during the protest and 10 others were hospitalized 

following clashes between protesters and 

members of the security forces and police.  

In fact, Section 95 of the code of Criminal 

Procedure gives authority to a police officer above 

the rank of Superintendant of Police, a Magistrate 

or the Government Agent to summon security 

forces during a demonstration. More specifically, 

the Police can summon security forces in order to 

assist the Police to dissolve the protesters by 

Section 95 and 96 of code of Criminal Procedure. 

Moreover, On July 3rd 2013, President Mahinda 

Rajapaksha published a gazette that authorized 

the armed forces (army, navy, and the air force 

operating in every area of Sri Lanka) to engage in 

“the maintenance of public order”. Bringing the 

military to Rathupaswela took place under this 

new gazette notification from 3rd July 2013.Also, 

he announced a new ministry under the title “the 

Ministry of Law and Order” in the aftermath of the 

said incident. It is crucial to point out that the 

maintenance of law and order within the legal 

framework of Sri Lanka is the function of the 

police, and the task of the armed forces is rather 

to defend the country against broader national 

security threats. The new developments as a result 

of the Rathupaswela incident have virtually 

reduced the function of the police, while the 

mandate of the security forces has broadened to 

include the maintenance of law and order- which 

was the primary duty of the Police department. 

The functions of the police and the functions of 

the military are completely different. The police, in 

carrying out their functions, have to do everything 

on the basis of the written law in the country, and 

their duty is directly under the control of the 

judiciary. There is an unbreakable link between the 

magistrate and the police which brings everything 

to centre around the courts. But when the armed 

forces enter into the maintenance of law and 

order, their framework of reference is not the law 

but the commands of their superiors. When the 

military enters into the maintenance of law and 

order, the place of the magistrate and the courts is 

undermined. The military operating in the streets 

do not have to report their actions to the courts; 

nor are they obliged to take directions from the 

magistrate at every step that they take.  

What this means is that in Sri Lanka now, both the 

law and the courts have lost the place that they 
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had within the normal administration of law and 

justice.  

C.Thunnana, Hanwella  demonstration in 2014. 

This demonstration occurred due to the 

protestors’ demand that the rubber production 

factory be removed from the area because 

protesters charged that water sources in the area 

have been polluted by the factory. The protesters 

commenced a protest march from the factory to 

the Pahathgama Junction via the Highlevel Road. 

The protesters then returned to the factory and 

staged a demonstration. During the 

demonstration, the OIC of the Borella Police, Chief 

inspector Prasad Siriwardane was injured and 

passed away after being hospitalised. The OIC of 

the Borella Police was injured when he attempted 

to bring order to a protest organised by area 

residents against a factory located in the 

Thunnana area in Hanwella. Police Media 

Spokesperson SSP Ajith Rohana said that the OIC 

of the Borella Police was injured when a tree that 

had been cut down by the protesters fell on top of 

him.  

Hanwella demonstration can be introduced as a 

contrast between Katunayake demonstration and 

Rathupaswala, because in latter events, protesters 

died during the incident while executing Police 

powers whereas in Hanwella, a Police officer died 

due to the aggressive actions of the protestors. 

Here, the legal challenge faced by the Police 

Department is the security of the Police officials 

during riots. 

VII. NEW DEVELOPMENTS IDENTIFIED BY THE 

POLICE DEPARTMENT 

 

The fact that the Police Department as well as the 

protestors faced various challenges and difficulties 

when executing police powers during 

demonstrations has come to limelight in the 

aforementioned incidents.  Since the prime 

responsibility of the Police force is to maintain 

peace and order in the society, police officials face 

a challenge to protect both the lives of the 

protestors as well as the Police officials in these 

circumstances. Therefore, the police department 

needs to promulgate new solutions to strike a 

balance between the aforesaid legal challenges. 

These new developments were highlighted by the 

actions taken by the Police officials during the 

recent demonstrations occurred in the Uva range 

of the country.  

 

A. Badalkumbura  demonstration  2014. 

This demonstration was held against the proposed 

Kumbukkan Oya reservoir project. Here, the 

protestors acted violently by crossing the highways 

of Monaragala and Badulla causing traffic 

interruptions, using unauthorized instruments 

which produce sounds  and damaging the main 

road. In this incident, notwithstanding the Police 

warning to disperse the unlawful assembly, the 

protestors continued the demonstration. Here, the 

Police took an advanced decision with the 

experiences of previous protests. Since there were 

hundreds of protestors, if the Police took action to 

dissolve it by hard measures, the unlawful 

assembly would have amounted to a violent stage 

and the damages to the lives and property would 

have increased. Had the Police clashed with the 

protestors then the story would end either by a 

severe injury or death of police officials or 

protestors or both. Because the majority motorists 

and pedestrians’ human rights were being violated 

due to this protest, the Police used alternative 

roads to solve the traffic interruption.   The Police 

are not suspected for neglecting their duty 

because since their prime responsibility is to 

maintain peace and order in the society to comfort 

the lives and property of people, here they have 

accomplished that task. Even though during the 

progress of the demonstration the Police was seen 

as silent, they have video-recorded the whole 

scenario and later identified and produced the 29 

suspects to the magistrate court. The suspects 

were later released on bail, allowing the police to 

take further action. Also, the Police has estimated 

the road damage as Rs. 78,338/= with the 

assistance of the executive engineer of the Road 

Development Authority, and has filed a case to 

claim the damages from the protestors. The senior 

Police Officer, Uva range, Deputy Inspector 

General of Police Roshan Fernando stated that” 

this can be considered as a suitable reaction taken 

by Police against demonstrators rather than 

stepping towards a clash”.  

 

B.Anti-Muslim demonstrations in 2014. 

In June 2014, anti-Muslim riots in Sri Lanka 

occurred where Muslims and their property were 

attacked by Sinhalese Buddhists in the towns of 

Aluthgama, Beruwala and Dharga Town in Kalutara 

District. At least four people were killed and 80 

injured. This situation aroused after the incident 



170 

 

where a Buddhist monk and his driver were 

allegedly assaulted by Muslims in Dharga Town.  

 

Under Section 77(1) of the Police Ordinance,’  to 

conduct a procession in public, notice in writing of 

same must be given at least 6 hours prior to such 

procession to the officer in charge of the police 

station nearest to the place at which the 

procession is to commence’. Therefore, the notice 

of the rally would have been given in writing to the 

Officer in Charge of the Aluthgama Police Division 

and if not the said rally itself would have been 

unlawful under Section 77(2) of the Ordinance. 

Section 77(3) provides that an officer of the police 

of a rank not below the grade of Assistant 

Superintendent, if he considers it expedient  to do 

so in the interests of the preservation of public 

order, may give directions (whether orally or in 

writing) prohibiting the taking out of any 

procession’. Further, Section 79(2) provides as 

follows ‘ Any person who in any public place or at 

any public meeting uses threatening, abusive or 

insulting words or behaviour which is intended to 

provoke a breach of the peace or whereby a 

breach of the peace is likely to be occasioned, shall 

be guilty of an offence under this section.’ 

 

In contrast, when the next threat of Sinhalese 

Buddhist demonstrations against the Muslim 

community targeted Badulle town, the Police took 

a suitable precaution to prevent the incident by 

taking a court order. Here, several Sinhala 

Buddhists threatened the Police on 16
th

 June 2014 

that they will commence a riot on 18
th

 June 2014. 

Subsequently, the Police took a court order under 

section 106 of the Civil Procedure Code to prevent 

meetings and demonstrations by the Sinhalese 

Buddhist in the Badulle district. The video clip 

which contained threatening words on 16th was 

brought forward to court by Police to prove the 

incident. Moreover, Police imposed the riot squad 

of the division as a preventive method. Here, one 

may argue Under 79(2) of the Ordinance why the 

Police did not arrest the threateners. Another legal 

challenge arises here that Police cannot act solely 

on law they must definitely look into the practical 

situation of the country because here if they arrest 

the threatener the maintenance of peace and 

order of the country would lead to worse. Later 

similar actions were taken in Mawanella also to 

prevent the disorder which was about to transpire 

in the area. With regards to this incident, the 

media reported that had such measures with the 

usage of technology had been taken by Police 

during the demonstrations in Aluthgama, and then 

the problem would not have escalated to the 

extent we witnessed. 

 

VIII. STATISTICS 

 

There are no any organized statistics regarding the 

demonstrations since, nearly 40 demonstrations 

occur in Sri Lanka on a weekly basis, and even a 

simple objection by an individual is also considered 

as a demonstration. But it is important to mention 

that since the Katunayake incident, it was proved 

that Police has not even used the necessary 

powers to dissolve demonstrations.  Moreover, 

even several demonstrations occurred from 2013- 

to date, Police has used tear gas or water power 

only 5 times. On the other hand, riots have been 

yearly reported through the Police Gazette. Under 

the grave crimes abstract for the year 2012, for 

the whole island from 01.01.2012 to 31.12.2012, 

number of riots reported was 18 and all of them 

are considered as true cases. Also 6 are considered 

reported by the plaints filed, where in 2 accuses 

were unknown. Among all reported riots; 

investigations pending in 8, 4 are pending in 

Magistrate court and 2 pending with Attorney 

General. Altogether, total pending cases are 14. 

Even though the years of 2013 and 2014 is not 

calculated yet it can be predict due to the number 

of riots occurred recently that the amount of riots 

would be highly increased. To this end, urgently 

addressing the aforesaid legal challenges is of 

utmost importance keeping in view of the 

increasing trend of demonstrations and protests in 

the country. 

 

IX. MEASURES TO OVERCOME THE LEGAL 

CHALLENGES 

 

That the aforementioned cases demonstrate the 

legal challenges which the Police have to face 

while executing police powers during 

demonstrations. To overcome all these challenges 

successfully, new legal measures can be 

introduced to the Police department. It was 

evident by the practical scenarios of 

demonstrations that the prevailing procedures of 

the Police Ordinance as well as the Department 

Orders are not adaptable in the present context. 

Especially, as the Police Ordinance was lastly 

amended in 1974, the demonstration situations in 
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the 1970’s society and the present context have a 

vast difference. So this research recommends that 

new laws should be enacted in order to overcome 

the prevailing legal challenges faced by the police 

department during the practical scenario of 

demonstrations rather than in theoretical aspects.  

 

When considering the Katunayake demonstration 

in 2011, even in the Department Order Part II B (4) 

and the Part III Riot Order mentions that the Police 

can open fire for the defence of a person and 

property under the given instructions of section 93 

and 96 of the Penal Code and the sequence of 

open fire, it has become unsuccessful due to the 

complexity of the demonstrations held in the 

present day. Because when the Police practically 

commence to clash with the protesters, the Police 

is not in a status to evaluate the requirements of 

Section 93 and 96 of the Penal code to open fire or 

not.  

 

Next, during Rathupaswala demonstration in 2013, 

summoning security forces to the incident 

highlights the controversial nature of this issue. 

When security forces summon under Section 95 of 

Criminal Procedure Code then the Security forces 

are under the power of Police orders, and then 

there the responsibility remains with Police. But in 

this case as per the Gazette notification, security 

forces hold responsibility of open fire. Under this 

framework, which will then be liable for the death 

of civilians by open fire of the security forces- is it 

security forces or the Police? The question remains 

unanswered.  

 

Also, in the demonstration in Thunnana 2014, 

where the OIC Borella died due to a tree that had 

been cut down by the protesters fell on top of him, 

it is essential to discuss why he intervened to the 

scenario when Hanwella is not his respective 

Police station area. But it was legal to summon 

him to the incident as per the section 125 of the 

Code of Criminal Procedure that, any Police officer 

not below the rank of ASP to take over at any 

stage any investigation under this chapter for any 

offence to conduct and direct such investigation or 

any part of it to be conducted by any Police officer 

of his choice or by a team of specially selected 

police officers drawn from any part of the island. 

But still there is a matter of the security of the 

Police officers who try to dissolve demonstrations 

and riots in order to protect the lives of others. In 

the case of OIC Borella, at the time he was 

appointed to dissolve the demonstration by senior 

officers, he reported and tried to get involved into 

the matter. But there were no precautions taken 

to prevent the harm which can occur not only to 

public but as well as to him. Based on this case, it 

is paramount to establish new laws for the 

protection of Police officers during demonstrations 

such as, where there should be a substantive time 

gap between the time appointed by the senior 

officer and the time to report to the incident point 

in order to study the nature of the demonstration 

and have prior plan on how to interfere to dissolve 

the riot as well as ensuring the security of the 

police officers. I suggest that It should be given at 

least 2hour time gap for the Police officials who 

are summoned as additional Police officers to 

dissolve a demonstration to have a prior 

knowledge of the nature of the demonstration and 

a prior plan on how to intervene to the situation. 

 

Moreover, as highlighted during the Badalkumbura 

demonstrations as well as anti-Muslim 

demonstration that was to be held in Badulle, the 

Police Department should take the advantage of 

new technology in order to identify the suspects, 

to have a prior knowledge of the nature of 

demonstrations, and to collect evidence of the 

damages occurred. If all these measures are 

exercised in order to overcome the legal 

challenges, then the Police Department will be 

able to dissolve demonstrations with the least 

harm to human rights of civil community, public 

and private property, and protestors as well as to 

the Police officers. 

 

X.  CONCLUSION 

 

The prime duty of Police Department which is to 

maintain peace and order in the society as well as 

to protect the rights and property of the people 

has today evolved up to a legal challenge even to 

the protection of police officers. The research has 

identified various legal challenges through case 

studies, and offered few recommendations to 

overcome the challenges considering the failures 

which occurred in the recent past demonstrations. 

The latest incidents demonstrated that even when 

the provoked demonstrators were highly 

aggressive, the Police have nonetheless taken 

measures to patiently execute their police powers. 

It is paramount to establish a legal framework 

which allows the police to execute its powers 

without endangering the lives of the parties 
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involved in demonstrations. To this end, the legal 

provisions should be amended accordingly to the 

prevailing situation in the country. It is imperative 

to strike a balance between upholding the 

fundamental rights of the citizens to demonstrate, 

while allowing the police force to execute its 

duties within the legal framework.  
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Abstract — This paper will look at the notion of 

Transitional Justice. It will attempt to find out if 

Transitional Justice can be classified as a Human 

Right. It will explore ways and means of how 

Transitional Justice could be realized in Post War 

Sri Lanka. 

 
It will consider the suitability of the Four Pillars 

namely Criminal Justice, Truth Seeking, Reparation 

and Institutional Reform. 

 
Also, the application of the Joinet Principles namely 

restitution, compensation, rehabilitation, 

satisfaction and guarantee of non-repetition will 

be explored with regard to Sri Lanka. 

 
The experience of other countries is to be studied 

and shared through the medium of the research. 

Examples of South Africa, Nepal, Columbia, Peru, 

Germany, Rwanda, Sierra Leonne and other 

Jurisdictions will be looked at. Namely, Truth-

telling Commissions, Criminal Justice in the form of 

Prosecutions, Victims’ Rights and Reparation. 

 
The current trends in Transitional Justice will be 

explored. 

 
The role of Civil Society in promoting Transitional 

Justice will be discussed. Afghanistan and Congo 

will be taken as case studies. 

 
The paper will also probe into whether true 

democratization could be achieved without trials. 

In this regard the methods employed in Uruguay 

and Argentina will be studied and discussed. 

 
Finally, the road to Sustainable Peace will be 

mapped out with the promotion of democratic 

ideals: Truth, Dignity and Justice. 

 

Keywords: Sustainable Peace, Justice, Dignity 

 

I. INTRODUCTION 

 

Sri Lanka is in a period of Transition. The focus of 

this paper is Transitional Justice, Sustainable 

Peace, Truth and Dignity. The International Centre 

for Transitional Justice (2014) defines the concept 

in the following manner: “Transitional Justice is a 

response to systematic and widespread violations 

of human rights. It seeks recognition for victims 

and promotion of possibilities for peace, 

reconciliation and democracy. Transitional Justice 

is not a special form of justice but justice adapted 

to societies transforming themselves after a period 

of pervasive human rights abuses. In some cases, 

the transformation happens suddenly; in others, 

they  may take place over many decades.” 

 

Different definitions are being given to the 

concept known as Transitional Justice. To the 

people of Sri Lanka who are trying to rebuild their 

lives after three decades of death and destruction 

as a result of terrorism the approach should be 

weighted more towards restorative justice in order 

to pave the way towards Sustainable Peace. 

 

II. GUARANTEEING THE RIGHT TO PEACE AND THE 

RIGHT TO DEVELOPMENT TO WAR-AFFECTED 

COMMUNITIES 

 

Is Transitional Justice a human right? Peace, 

Development and Human Rights are parts of a 

triangle. One cannot exist without the other. The 

triangle would collapse if one concept is taken 

away. The right to peace is guaranteed to people 

of Asia by the Asian Human Rights Charter of 1998 

in the following words: ‘All persons have the right 

to live in Peace so that they can fully develop all 

their capacities, physical, intellectual, moral and 

spiritual, without being the target of any kind of 

violence.” In a presentation titled Human Rights 

and Peace – a Third World Perspective a Sri Lankan 

Constitutional Jurist stated: “So far as Third World 
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Countries are concerned they not only accept the 

indivisibility of human rights, their universality and 

inseparable association with peace and security 

but also consider that these concepts are steeped 

in their own cultural and religious traditions. Thus 

the Asian doctrine of Dharma –meaning sense of 

fairness, right or duty-may be considered to be 

inseparable from that of “Ahimsa” or “peace and 

non-violence” not only physical, but also 

economic, social and cultural of a lasting and 

constructive peace based on respect for human 

rights would be greatly facilitated through a 

strategy of integrated and endogenous 

development, popular participation in 

development, the satisfaction of human needs and 

the increase in the quality of life of the people. As 

the International Instruments on Human Rights 

have pointed out, the main goals to be attained in 

this connection include: the effective 

implementation of the right to work for a just 

remuneration under equitable and favorable 

conditions, the right to an adequate standard of 

living including food, clothing and housing, the 

elimination of poverty, hunger and malnutrition, 

the right to education directed to the full 

development of the human personality, the 

elimination of all forms of discrimination and 

exploitation and the right of all members of 

society to participation in the development 

process. 

 

How do we make Right to Peace and Right to 

Development in war-affected communities a 

reality? Civil Society plays a vital role in the 

provision of Restorative Justice. They should be 

empowered so that they could intervene with the 

expression of ideas at rural level and policy level. 

Also Community Workers could assist in bringing 

about changes in policy that facilitate participatory 

administration in the former conflict zones. 

Networking is vital to effect discussion and debate 

on important issues affecting the communities. 

The existing Governmental, Provincial, District and 

rural organizations should be empowered and 

strengthened so that through advocacy, lobbying, 

research and communication of ideas peaceful 

coexistence and the right to development is 

realized.  

 

III. APPLYING THE JOINET PRINCIPLES 

 

It is interesting to focus on the Joinet Principles 

formulated by the United Nations in 1996. Mr. 

Joinet in his capacity as Rapporteur prepared a 

working paper on the Administrative Justice and 

Human Rights and the question of impunity of 

perpetrators of Human Rights in 1996. It is 

pertinent to determine if the Joinet Principles 

would be effective in Sri Lanka. 

 

The Joinet Principles encompass restitution, 

compensation, rehabilitation, satisfaction and 

guarantee of non-repitition. Financial 

Compensation has been given to selected 

rehabilitees. A comprehensive rehabilitation 

programme has been carried out under the 

supervision of the Ministry of Rehabilitation. An 

Office of the Commissioner General of 

Rehabilitation was set up. In the aftermath of the 

war having considered the level of involvement of 

each and every cadre and the duration of their 

involvement and the specialized training they 

received; they were categorized and dealt with 

accordingly. The cadre who were involved in 

serious incidents and who had advanced training 

were investigated and prosecuted. The cadres who 

had minimal training and minimal involvement and 

who were with the LTTE for limited duration were 

recommended for release. Certain others were 

recommended for Rehabilitation. Cadres who 

were forcibly recruited and give compulsory 

training and were compelled to fight an attack. 

Those who had escaped and run away from the 

LTTE were rearrested by the LTTE who were 

punished and compelled to serve the organization; 

were dealt with leniently. Those cadres who had 

average involvement and were part of the LTTE 

fighting force were also recommended for long 

term rehabilitation and were reintegrated into 

society. The cadres who were involved in high 

level intelligence gathering and surveillance were 

investigated and prosecuted. As a measure to 

prevent the eruption of Terrorism and Violence 

the Government issued a special gazette banning 

sixteen organizations suspected of aiding and 

abetting terrorist organizations with immediate 

effect, to stop them from operating in Sri Lanka 

and the rest of the world. 

 

 As an activist who has worked with grassroots 

people and Community Leaders it was observed 

that it was Restorative Justice that is relevant to 

Sri Lanka. The words of the Former Nobel Peace 

Prize Winner, Desmond Tutu is relevant here. 

Desmond Tutu pointed out: “There are different 

kinds of justice. Retributive Justice is largely 
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Western. The African understanding is far more 

restorative-not so much to punish as to redress or 

restore a balance that had been knocked askew.” 

 

III. STRUCTURAL CHANGES TO SYSTEM OF 

CRIMINAL JUSTICE IN SRI LANKA 

 

Furthermore, it is known that Transitional Justice 

is made up of four pillars. Sri Lanka in her own 

style has satisfied the requirements of all four 

pillars. Criminal Justice, Truth Seeking, Reparation 

and Institutional Reforms .The Criminal Justice 

System has been prevalent since British times. The 

Attorney General’s Department has undergone 

reform to ensure the smooth functioning of the 

mechanism even in the peripheral areas. 

Structural changes have taken place in the 

Attorney General’s Department in keeping with 

the Provincial structure. Nine Additional Solicitors 

General have been put in charge for the nine 

Provinces to coordinate with the Law Enforcement 

authorities of the Provincial Administration in the 

maintenance of Law and Order in the respective 

provinces and prosecute in serious crimes. The 

Additional Solicitors General so appointed were 

put in charge of the overall Province to oversee 

and supervise the work of Counsel who appear for 

the State in both Civil and Criminal matters. The 

Additional Solicitor General would be answerable 

to the Attorney General for all functions of State 

Counsel working in the Province and would 

exercise overall supervision of Civil and Criminal 

cases where the State is a party.  

 

The Additional Solicitors General would also act in 

an advisory capacity to all Government 

Departments functioning in the Province and also 

the Provincial Administration and tender legal 

advice on any matter within the Province. This 

would facilitate better coordination and Access to 

Justice. 

 

The Additional Solicitors General along with his 

team of Legal Personnel from the Department will 

also be involved in the training of Law 

Enforcement Officials, the Police and other 

Government Department and Institutions. Also, 

the Police Department has been brought under a 

new Ministry in order to improve its efficiency. The 

new Ministry charged with Law and Order has 

been established in Sri Lanka. The Ministry will 

formulate policies and programmes to ensure law 

and order. Among the new Ministry’s remit is the 

implementation of the Police Act and other 

relevant laws. Maintaining law and order, traffic 

control, providing effective services to the public 

and minimizing corruption are the subjects that 

come under this Ministry. A research is being 

carried out by University Academics focusing on 

the efficacy of Law Enforcement Agencies in the 

Northern Province; especially with regard to the 

functioning of the Women’s desks in the Police 

Stations. 

 

Chief Minister Wigneswaran (2014) in a speech 

made at a Conference on Post War Development 

made allegations with regard to an increased 

incidence Gender Based Violence in the war-

affected areas.. It is submitted that these 

allegations are unfounded in the absence of 

reliable data to support such accusations. Since 

the enactment of the Second Republican 

Constitution there has been an effective 

mechanism to address issues pertaining to 

women’s rights in the form of a justiciable 

Fundamental Rights Chapter in the Constitution of 

Sri Lanka.  It is noted that these allegations are not 

sustainable in light of the fact that hardly any 

women in this country have invoked the 

jurisdiction of the Supreme Court in its Human 

Rights jurisdiction to complain of any 

discrimination based on gender or Gender Based 

Violence in the work place or otherwise. 

 

Furthermore, an amendment to the Penal Code by 

Act No. 22 of 1995 has brought in new offences 

pertaining to Gender Based Violence and 

enhanced punishment in respect of all offences 

involving violence against women and children. 

Therefore we see a very gender friendly, new legal 

framework in place in terms of prosecuting and 

punishing perpetrators of Gender Based Violence 

in Sri Lanka. 

 

Additionally, since 1981 there has been a separate 

Ministry on Women’s Affairs functioning in Sri 

Lanka headed by a Cabinet Minister and a Deputy 

Minister which has a network of Gender-Friendly 

graduates working as Women Development 

Officers attached to the different Pradeshiya 

Sabhas. They could be approached by any victim of 

Gender-Based Violence. 

 

The Police Stations in the country have trained 

Officers at their Women’s Desks and the Sri Lanka 
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Police has a Women’s Bureau which deals with 

individual complaints.  

 

In addition, there is a Gender Complaints Unit at 

the National Committee on Women at 

Battaramulla where any victim can get services of 

a counsellor if faced with a violation and offering 

free legal advice.  

 

Further, the Human Rights Commission which has 

ten branches also entertains Gender Complaints. 

Recently A hotline (number 1938) was established 

so that complaints can be received and channelled 

to the appropriate forum. In addition, Sri Lanka 

has a vibrant Civil Society such Community-Based 

Organizations, NGOs and the island-wide network 

of Women’s Organization SLWNGO who could file 

Public Interest Litigation cases and facilitate relief 

to violence-stricken women as they have Fund-

Raising Capacity and expertise. 

 

The goals of Transitional Justice include addressing 

and attempting to heal divisions in society that 

arise as a result of human rights violations. Also, 

bringing closure and healing the wounds of 

individuals and society, particularly through truth 

telling, providing justice to victims and 

perpetrators. The creation of a accurate historical 

record for society, restoring the rule of law, 

reforming institutions to promote democratization 

of human rights, ensuring that human rights 

violations are not repeated and promoting co-

existence and peace. 

 

An ancient proverb articulates that a wise man or 

woman learns from the mistakes and experiences 

of others; a fool does not learn at all. Therefore, it 

is prudent to survey the Transitional Justice 

initiatives of other countries. Since South Africa 

has been considered as a model by many it is 

fitting to focus on the Post Apartheid scenario 

here. 

 

IV. EXPERIENCES OF OTHER WAR-AFFECTED 

COUNTRIES 

 

Shela Meintejees (2004) a Senior Lecturer in the 

Department of Political Studies in the University of 

Witwatersrand expresses her disappointment with 

this mechanism. 

 

Writing about the South African Truth Commission 

Sheila Meintejes  states that a major aspect of this 

exercise took the form of creating a safe space for 

victims and perpetrators to disclose their 

experience in a truth and reconciliation process, 

that attempted to navigate a host of almost 

irreconcilable differences. However, the new 

democratic state was left to make a settlement 

with those who made the claims for reparations. A 

special Presidential Fund was set up in order to  

effect the settlement but its disbursement gave 

rise to considerable anger disillusionment on the 

part of those acknowledged as ‘victims’ of 

apartheid during the Truth and Reconciliation 

process. The new Democratic Government took an 

inordinate amount of time to process claims and 

the final amounts. The outcome was 

disillusionment with the State for its tardiness and 

inability to adhere to its own commitments. 

Survivors of the apartheid conflict have seen 

perpetrators receive state funding to defend their 

Amnesty cases, running into Millions of Rands. 

While they were forced to pay Counsel 

(Advocates). Civil Society Organisations have, since 

the Truth and Reconciliation Commission closed its 

doors, begun to organize survivors to pressure the 

Government, even when taking the State to Court 

with the assistance of donors. A new terrain of 

struggle has opened up around the issue of 

reparations that threatens to undo much of the 

work of the TRC. 

 

“Rwandans to take ownership and responsibility 

for helping our compatriots stand on their own 

feet again.” The Prosecution of Perpetrators in 

Rwanda was the topic of discussion in an Interview 

with Lonzen Rugira (2014), An African Scholar and 

Researcher. “As far as material compensation is 

concerned, survivors could file cases in formal 

courts against individual perpetrators and claim 

moral grief. That was possible between 1996-2000 

prior to the establishment of the Gacaca Courts.” 

In the aftermath of the Genocide, Hutus and 

Tutsies continued to live together and therefore 

the Rwandan Government had to make the 

reconciliation process the centerpiece of their 

policies. The International Community put in place 

the ICTR and the Rwandan Government made use 

of its own domestic judicial system and introduced 

at a later stage, the Gacaca Courts. The Gacaca 

Courts could be viewed as a Restorative Justice 

experiment. Therefore, the success of the 

mechanism depended on the realization of these 

core tenets of restorative justice. Gacaca has been 

praised for its restorative quality which is seen in 
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its effort to create social harmony and trust. The 

Gacaca shifted the emphasis away from the level 

of the State to the level of victims and community. 

The distinct lack of legal expertise within the 

Gacaca’s structure has been the source of much 

criticism. Judicial Impartiality too was in question. 

Amnesty International and the Human Rights 

Watch were calling for the reform of the Gacaca 

system. 

 

‘This is not to suggest that the Community-based 

justice is inherently-flawed but the Communitarian 

practice of justice should not negate the 

importance of trust, fairness and impartiality 

within the deliverance of justice.  

 

In Nepal (International Center for Transitional 

Justice, 2012) a Truth Commission was set up. 

However, when reading the reports of the said 

Commission it is apparent that this mechanism 

was not victim-centred. The Disappearance 

Commission and the Truth Commission were 

disjointed.  Broad-based consultations of victims 

and Civil Society were not apparent. There should 

have been more emphasis on recognition of war-

affected communities such as War Memorials. 

 

A Victim’s Law was passed in Columbia (Human 

Rights Watch, 2011).  Most Victims did not fulfil 

requirements of formally reporting crimes against 

them because of logistical barriers and fear of 

Paramilitary retaliation. 

 

In Peru the Truth Commission findings and 

recommendations have been opposed by 

Traditional political sectors and some local elites. 

The trials of people accused of grave crimes are 

proceeding at a slow pace, the needs of victims do 

not receive adequate attention and the demands 

of the families of thousands of disappeared people 

are met with inaction and indifference.  

 

The Nuremberg War Crimes trial reflected the 

widespread sense among the anti-Nazi Allies in the 

Second World War that the terrible conflict against 

Germany, the most destructive war in history, 

should not end like other wars: it was not a 

calamity to be overcome, but an unprecedented 

crime to be punished (Marrus, 1997). A basic 

question confronting Transitional Governments of 

course is whether to undertake the prosecution of 

the leaders of the ousted regime or their 

henchmen for the abuses inflicted upon the 

nation. Some will argue that trial and punishment 

of these people is not only essential to achieve 

some degree of justice, but a public airing and 

condemnation of their crimes is the best way to 

draw the line between old and new governments. 

Others claim they are simply show trials 

unbefitting of democracy, and that they are 

manifestations of the victor’s justice. The best way 

to rebuild and reconcile the nation is to leave the 

past behind by means of a blanket amnesty. 

 

“Transitional Justice has become a well-

established fixture on the global terrain of human 

rights. It entails an  insistence against unwilling 

governments that it is necessary to respond to 

egregious violence and atrocity. Yet there also 

worrisome tendencies of the international 

community to impose ‘one-size-fits-all’, 

technocratic and decentralised solutions which are 

steeped in Western Liberalism and often located 

outside the area where the conflict occurred.  

Transitional Justice may be alien and distant  to 

those who actually have to live together after the 

atrocity. It is accused of producing subjects and 

truths that are blind to Gender and Social 

Injustice.” 

 

A Truth and Reconciliation Commission was set up 

in Sierra Leone in 2011. There was a great deal of 

skepticism among the local community. The 

critiqued it on the basis that it was ‘culturally 

inappropriate.’ 

 

Rather than assuming that these failings are 

specific to Sierra Leone, it is important to question 

whether or not they suggest more general failings 

of transitional justice mechanisms in peace 

building processes.  

 

As Graeme Young points out: 

“It is clear that new forms of Transitional Justice 

are needed that cohere with local contexts, 

contingencies, ontologies, epistemologies, every 

day needs and desires, understandings and 

traditions of justice. 

 

How can Truth, Dignity and Justice be achieved in 

Sri Lanka? 

 Following the conclusion of a thirty year conflict 

President Mahinda Rajapakse the Lesson Learned 

and Reconciliation Commission to support the 

drive towards national unity and reconciliation 

after decades of division. The Commission drew 
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from the experiences of Victims, Academics and 

Activists who were connected in different ways 

with the armed struggle. The LLRC was established 

in May 2010. The LLRC recommendations are 

being implemented now. There is great deal of 

work to be done. New Legislation has to be 

enacted. Changes in administrative structures 

have to be brought about. The Cabinet of 

Ministers approved the National Action Plan to 

implement the LLRC. There were ninety one 

recommendations originally. Subsequently, fifty 

three recommendations were added by the 

Cabinet of Ministers totalling it up to One Hundred 

and Forty Four. The actual implementation began 

in July 2012. 

 

In following the National Action Plan 

compensation was paid to different war affected 

communities. Also the website of the 

Rehabilitation Ministry highlights details of 

rehabilitated Ex Combatants as recommended by 

the LLRC. 

 

V. TAKING THE INITIATIVE 

 

Guaranteeing a life of dignity to war-affected 

communities has been a priority of the University 

Grants Commission. The academics attached to 

different State Universities who formed 

themselves into a Committee under the leadership 

of the University Grants Commission felt that the 

war affects people in different ways. Along with 

physical suffering there is also psychological 

trauma which leaves many a deep and penetrating 

scar in the minds and hearts of these unfortunate 

people. Lending a helping hand to these men, 

women and children who are struggling to leave 

behind their dark and ugly past and assisting them 

in their journey towards a life of dignity, peace and 

happiness, involves many things; one being 

attitudinal change. According to their area of 

expertise these Academics have initiated different 

Community-based projects to ensure a life of 

dignity to the war-affected people. As a part of 

attitudinal change positive thinking and 

confidence building entails fighting out the many 

obstacles that are thrown up along the road to 

prosperity and contentment. Similarly, effective 

decision making is a skill that enables them to 

weigh all the options and select the best course of 

action. Legal literacy provides empowerment. 

Exposure to the basic Laws and Human Rights 

paves the way to access to Justice. The Northern 

Province boasts of an effectively-functioning Court 

System. Each Local Government Unit has its own 

Health Officer, Child Rights Protection Officer and 

Women Development Officer to serve the 

community. Also these victims of war would 

benefit immensely by involvement in team 

building exercises and the know-how on how to 

improve relationships. Finally, awareness on 

Income Generation activities coupled with Skills 

Training will undoubtedly enable them to lead 

fulfilling and contented lives which will pave the 

way to peace, happiness and prosperity. 

 

VI. CONCLUSION 

 

Rosemary Nagy (2008) is critical of the Eurocentric 

mould of Transitional Justice. She boldly asserts: 

“Transitional Justice has become a well-

established fixture on the global terrain of human 

rights. It entails an insistence against unwilling 

governments that it is necessary to respond to 

egregious violence and atrocity. Yet there also 

appear worrisome tendencies of the international 

community to impose ‘one-size-fits-all’, 

technocratic and decentralised solutions which are 

steeped in Western Liberalism and often located 

outside the area where the conflict occurred.  

Transitional Justice may be alien and distant to 

those who actually have to live together after the 

atrocity. It is accused of producing subjects and 

truths that are blind to Gender and Social 

Injustice.”  
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Abstract Today, the validity of intellectual property 

has been trumped the validity of all kinds of 

movable and immovable property. Due to its 

importance, a specific international organization 

which was known as World Intellectual Property 

Organization (WIPO) has been established. Among 

various types of intellectual property right, the 

significance of copyright has been recognized by 

almost all countries in the world. Thus, many 

international instruments like Burn Convention; 

Trade Related Aspects on Intellectual Property 

Rights (TRIPS) Agreement, 1996 WiPO Copyright 

Treaty, etc. has been formed. 

 

However, the current world has gradually 

recognized that the rights of a copyright user have 

not been sufficiently protected. In Sri Lanka too, 

though there are number of specific section in 

Intellectual Property Act to protect the rights of 

copyright owner, author, as well as the rights of 

performers, producers, even broadcasting 

organizations, etc. the rights of a copyright user 

cannot be seen. 

 

Thus, due to this unfortunate situation, though the 

work is so eminent, the accessibility to that work is 

sometimes problematic. For instance, it seems that 

the current intellectual property law has forgotten 

the rights of visually handicapped users. It is 

needless to mention about their limited access to 

books, audio-visual works, etc.  

 

The equality clause (Article 12) of the Constitution 

of the Democratic Socialist Republic Sri Lanka has 

implied the protection of disabled people’s rights 

without discrimination. Thus, according to my 

view, it is high time to amend the Intellectual 

Property Act in Sri Lanka including the rights of 

copyright users. In this article, I hope to build the 

foundation in achieving this aforementioned 

purpose by analysing the importance of right to 

accessibility to a copyright work.  

For the purpose of this article, I did a field survey in 

combination of both quantitative and qualitative 

research methods. I collected information from 

visually handicapped peoples by using 

questionnaires. Anyway, here, I mainly attempted 

to find details in the variety of their age, the level 

of their education, income and vision. In addition 

to that, I collected information qualitatively from 

legal professionals and academics on Intellectual 

property law by the form of interview. However, 

for convenience, I have limited this research to 

Colombo area. 

 

Due to using very small sample for the field survey, 

the importance of library research cannot be 

disregarded. I found primary and secondary 

sources by using the library of University of 

Colombo, as well as the internet. 

 

Anyway, I purport in this article to reflect the 

importance of the rights of a copyright user and 

give my recommendations for a positive 

movement. Ultimately, I want this article to be an 

effective foundation to protect the rights of 

copyright users, especially the visually 

handicapped people’s rights. 

.  

 

Keywords— Intellectual Property, Copyright, User 

Right, Rights of Visually Handicapped Users 

 

I. INTRODUCTION 

 

Today, the world has been moved away from 

product based economy to knowledge based 

economy. It has been developed up to computer 

programs not limiting to literary, artistic and 

scientific works. The vulnerability and not having 
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trans-boundary limitation is the main dangerous 

significance of these types of work. Thus, various 

laws have been timely formed to protect this 

variety of intellectual works.  

 

II. ANALYSIS 

 

By repealing the Code of Intellectual Property Act 

of 1979, a developed version of intellectual 

property law was introduced by Intellectual 

Property Act No 36 of 2003. There, the law on 

copyright is very much identical to Burn 

Convention.  

 
Copyrights issues are very important to users 

rather than other types of issues like patent, 

trademarks, industrial designs etc., because it 

impact on a considerable amount of human life 

without having any distinction of age, intelligence, 

occupation etc. it is because, according to Section 

5 of the Act, all literary, artistic and scientific 

creations are considered as intellectual woks.  

The same section has defined copyright author as 

the physical person who creates the work. 

Accordingly, the author can obtain the material 

interest of his/her work (Universal Declaration of 

Human Rights, 1948, s. 27).  

Section 9 and 10 discusses about the author’s 

economic and moral rights against third parties for 

his/her all lifetime and additional seventy years 

(Intellectual Property Act No 36 of 2003, s. 13). 

Accordingly, the author can earn money by letting 

his/her work to be referred by the user. 

Section 11 and 12 of the Act has discusses about 

the concepts of fair use. Accordingly, the purpose 

and nature of a copyright work usage is 

considered. C.C.H Canadian Ltd v. Law Society of 

Upper Canada (2004) SCC 13 SC has added 

character, amount alternatives, effect of copyright 

to it. So, using copyrights work for news reporting, 

giving comments and criticisms, non-profit 

educational use etc. without the permission of the 

copyright author is not a violation of an economic 

or moral right. 

It was strongly accepted even in Cramp and Sons 

Ltd v.  Frank Smyth’s and Ltd (1944) AC 329, that 

the author should have considerable skills, labour 

and judgment to be accepted his/her work.  

Thus, it shows that  Sri Lankan law on copyright 

concerns the rights of the authors of literary, 

artistic and scientific creations – commonly known 

as works – and the legitimate interests of the users 

of such creations (Karunarathna, p. 57). “It mainly 

encompass protected works, protected rights and 

management and enforcement of the protected 

rights” (Karunaratne, p. 57). However, though it 

has mentioned that the legitimate interests the 

copyright users has been protected under the Act, 

it seems that they were not able to identify the 

main legitimate interest of the copyright user: the 

interest to obtain a proper accessibility to the 

copyright work. 

Section 2(b) of the Marakesh Treaty has defined 

‘accessible formed copy’ as a “copy of a work in an 

alternative manner or form which gives a 

beneficiary person access to the work, including to 

permit the person to have access as feasibly and 

comfortably as a person without visual impairment 

or other print disability. The accessible format 

copy is used exclusively by beneficiary persons and 

it must respect the integrity of the original work, 

taking due consideration of the changes needed to 

make the work accessible in the alternative format 

and of the accessibility needs of the beneficiary 

persons.” However, under the current law of Sri 

Lanka, the accessibility of a copyright work to a 

copyright user is problematic. 

The aforementioned paragraphs make clear about 

the privileges of copyright author. However, its 

fairness is very much problematic when it is 

considered in the user’s side, especially for visually 

handicapped users, because though the author 

can earn unlimited amount of money due to the 

protection given by the Act, it seems that the same 

Act has ignored the rights of users. For instance, a 

visually handicapped user cannot refer a book 

unless it is in brail or accessible version. However, 

the author’s permission is essential to convert the 

book into the brail or accessible version. The 

ultimate result of it is the visually handicapped 

user has to pay more to refer the book. In most 

times, he/she is not entitled to refer the work at 

all even by paying more. It is a clear violation of 

their right to equality and non-discrimination 

which has been protected under Article 12 of Sri 

Lankan Constitution. 
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According to Aristotle, that violation of equality 

and non-discrimination can be resulted to a social 

combat (Wikramarathne). Yeck Wo v. Hopkins 

defines equality as not treating any party In 

deferent manner. Thus, one cannot say there will 

be no unrest due to ignoring users’ intellectual 

property rights. The preamble of the Marakesh 

Treaty itself has recognized the principles of non-

discrimination, equal opportunity, accessibility and 

full and effective participation and inclusion in 

society. 

Truly, restricting the accessibility to a work is an 

informal violation of the freedom of expression, 

right to equality, right to lawful occupation etc. 

which was guaranteed under Sri Lankan 

Constitution. Also, it is a clear violation of one’s 

right to education, right to privacy, right to 

information, etc. 

As mentioned previously, the quality of the work is 

highly concerned in granting copyrights under the 

law. However, users are the people who should 

measure the quality of a work, but in a situation 

where there is no proper accessibility to the work; 

its real quality cannot be measured. In other 

words, though the work is so eminent, its 

usefulness is weakened due to not having a proper 

accessibility to it. It has been said that “There are 

over 129 million book titles in the world, but 

persons with print disabilities can obtain less than 

7% of these titles informants that they can read” 

(Harpour and Suzor, p. 745) 

As pointed out by Marakash Treaty 2013, most 

visually handicapped peoples live in developing 

countries. So, “the situation is most acute in 

developing countries, where less than 1% of books 

are accessible” (Harpour and Suzor, p. 745) 

“According to Census 2001, the total population of 

India is 1,028,610,328. The total disabled 

population is 21,906,769, i.e. 2.1%. Out of this, 

visually disabled population is 10,634,881 i.e. 1.0% 

are visually challenged persons” (Government of 

India, 2001). Thus, as a developing country, 

discussing the issues of Marakesh treaty is very 

essential.  

According to National Federation of the Blind and 

American Council of the Blind File Discrimination 

Suit v. Arizona State University (2009), “Many 

publishers are selling access to e-books through 

digital distribution channels, but these are subject 

to encryption that restricts access to authorised 

devices. The encryption schemes of these 

platforms often prevent people with print 

disabilities from using adaptive technologies 

(including screen readers) to access the underlying 

text. However, “public funds have not been made 

available to digitise books on a large scale, and the 

one private attempt to do so by Google has stalled 

in the face of copyright infringement suits  brought 

by rights-holders and their representatives (The 

Authors Guild Inc v Google Inc, 05 CIV 8136 (SDNY 

DC, 2011) 

In the case study of Amazon Kindle E-Book Reader 

following pressure from publishing houses, 

Amazon decided to allow publishers to disable the 

accessibility feature. There, the Kindle reader 

which was introduced by Amazon included a 

screen reader and was fully accessible for persons 

with low vision and blindness. This decision 

resulted in persons who rely on screen readers 

being disabled and excluded from using this e-

book reader. “The social model highlights that in 

this situation, a person is not print-disabled 

because of their low vision or other impairment; 

the cause of disablement was the decision by 

Amazon to allow publishers to turn accessibility 

features off” (Harpour and Suzor, p. 758). 

According to Hyde Park Residence Ltd v. Yalland 

(2000) RPC 604, the test of ordinary reasonable 

man should be used in determining the right to fair 

use. Thus, it is needless to say that it is not unfair 

of taking measures to make a copyright work 

accessible to peoples with disability. It has been 

said that a fair use has two extreme ends. 

Definitely, it should be author’s rights and user’s 

rights. It also proves that a copyright user cannot 

be forgotten in discussing about copyright issues. 

It is linked to the US doctrine of first-sale. 

Accordingly, this right can be obtained only by a 

lawful user, but if the lawful author is a visually 

handicapped person, he/she cannot enjoy those 

rights without a proper accessibility to the work. 

It has been said by Josaph P Liu that copyright 

users have unlimited rights to play, view, read and 



184 

 

listen to the work, as well as to transfer the 

ownership of the copies. Thus, according to the 

concept of reciprocity, there is a reciprocal duty 

both to copyright users and to copyright authors in 

protecting each party’s rights. 

Here, the finding of my research also proves my 

view on Sri Lankan Intellectual Property Law. 

Almost all visually handicapped participant has 

been isolated due to not having sufficient 

resources. Students and employees are mainly 

facing difficulties, because of that fact and the 

current situation has discouraged them heavily. 

Only one library is helping them by providing 

books in brail version. The situation makes clear 

that those disabled students have been ignored by 

the intellectual property law even though the 

works can be freely accessible for non-profit 

educational works. In addition to that, it shows 

that the current law has helped to isolate them as 

a marginalized group by not giving intellectual 

resources which may be the only objects they can 

use to enjoy their lives. 

Thus, it is essential to amend the Sri Lankan 

Intellectual Property Act to include user right into 

it. It can be taken as an effective use of Article 

12(4) of Constitution which has been stated that 

“Nothing in this article shall prevent special 

provision being made, by law, subordinate 

legislation or executive action, for the 

advancement of women, children or disabled 

persons.” 

Enacting new laws regarding disability rights and 

other related issues is also essential. Persons with 

Disabilities (Equal Opportunities, Protection of 

Rights and Full Participation) Act 1995 (India) can 

be taken as an example. There, developing the 

relevant law by amending Protection of the Rights 

of Persons with Disabilities Act, No. 28 of 1996 will 

be more effective. 

Developing variety of policies is also essential. 

1986 National Education Policy, 2005 Right to 

Information Bill, in India can be taken as such 

example. The meeting of Indian Government on 

13
th

 of June, 2008 was decided to make 

universities and colleges barriers-free for visually 

handicapped people. That decision cannot be 

practically implemented unless making copyright 

works accessible to those. Here, a policy on library 

is also useful.  

Implementing the provisions of the Marakesh 

treaty is also important, there permitting 

authorized entities without the authorization of 

the copyright right-holder, to make an accessible 

format copy of a work, obtain from another 

authorized entity an accessible format copy, and 

supply those copies to beneficiary persons by any 

means, including by non-commercial lending or by 

electronic communication by wire or wireless 

means, and undertake any intermediate steps to 

achieve those objectives is useful (Article 4(2)a). 

There, the trans-boundary issues should be taken 

into account. Because of involving cross boarder 

issues, intellectual property rights in information 

and communication industry especially relevant to 

computer programs operates as a global 

phenomenon and do not limit to a country or a 

region (Abeyrathne, p. 26). Providing adequate 

legal protection and effective legal remedies 

against the circumvention of effective 

technological measures is also needed to 

recognize the positive impact of new information 

and communication technologies on the lives of 

persons with visual impairments or with other 

print disabilities. Anyway, the attention should 

also be paid to the taking down procedure of 

copyright works (Pessach, 2011) 

Though all of these recommendations were 

implemented, its effectiveness cannot be obtained 

if the relevant laws and policies have not been 

properly reflected to the public at large. Thus, 

those non-legal social strategies like conducting 

public awareness programs etc. should not be 

disregarded.  

III. CONCLUSION 

As a human being who has born into this world, 

one cannot be isolated from accessing to 

intellectual property work merely because of being 

disabled. Thus, as mentioned by Critical Legal 

Studies movement, one’s experience should be 

taken into account in creating a law. Thus, as 

mentioned by the Preamble to the Marakesh 

Treaty, emphasizing the importance of copyright 
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protection as an incentive and reward for literary 

and artistic creations and of enhancing 

opportunities for everyone, including persons with 

visual impairments or with other print disabilities, 

to participate in the cultural life of the community, 

to enjoy the arts and to share scientific progress 

and its benefits is very essential. 

Nonetheless, these protections should not be a 

result of a violation of the copyright author’s right 

(C,C.H Canadian Ltd v. Law Society of Upper 

Canada, 2004 SCC 13 SC). Otherwise, it may 

discourage the authors in doing new creations. 

Thus, striking a balance between the rights of the 

copyright authors and users is very essential. It 

also implies of striking a balance between 

economic rights which has been linked to the 

author and the civil rights which has been linked to 

the user, because according to Social Cost theory 

and information cost theory, the additional 

payment which should be beared to protect 

visually handicapped users’ right should be bared 

by the society, not the author. However, it is a 

barrier of social development. Thus, socially 

benefited user concept can be taken taken as a 

balanced concept which has not misused those 

both type of rights. Reverse exclusion concept is 

very important to establish the social beneficial 

users concept. 

On the whole, the ultimate point of these 

discussion can mentioned as wide speed 

distribution v. Limited copies for private use (C.C.H 

Canadian Ltd v. Law Society of Upper Canada 

(2004) 

REFERENCES 

Abeyratne, S, Introduction to Information and 

Communication Technology Law. 

Agreement on Trade Related Expect on Intellectual 

Property Right, 1996 

Amazon Kindle E-Book Reader 

Berne Convention for the Protection of Literary and 

Artistic Works 1886 

C.C.H Canadian Ltd v. Law Society of Upper Canada 

(2004) SCC 13 SC 

Code of Intellectual Property Act of 1979 

Constitution of the Democratic Socialist Republic of Sri 

Lanka 

Cramp and Sons Ltd. v.  Frank Smyth’s and Ltd (1944) AC 

329 

Diplomatic Conference to Conclude a Treaty to Facilitate 

Access to Published Works by Visually 

Impaired Persons and Persons with Print 

Disabilities (Marakesh Treaty), 2013 

Harpour, P and Suzor, N, Copyright Protections and 

Disability Rights: Turing the Page to a New 

International Paradigm 

Hyde Park Residence Ltd v. Yalland (2000) RPC 604 

Intellectual Property Act No 36 of 2003 

Karunaratna, D M, 2010, Element of the Law of 

Intellectual Property in Sri Lanka, Sarasavi 

Publishers,  

Lue, P J, 2001, Owning Digital Copies Copyright Law and 

the Insistence of Copy Ownership, 42 Willium 

and Mary Law Review, 1245 at 1287 

National Federation of the Blind and American Council 

of the Blind File Discrimination Suit v. Arizona 

State University (2009), 

Paris Convention for the Protection of Industrial 

Property, 1883 

Persons with Disabilities (Equal Opportunities, 

Protection of Rights and Full Participation) Act 

1995  

Pessach G, 2011, Revers Exclusion in Copyright Law 

Reconfiguring User’s Rights,  

Protection of the Rights of Persons with Disabilities Act, 

No. 28 of 1996  

The Authors Guild Inc v Google Inc, 05 CIV 8136 (SDNY 

DC, 2011 

 

Universal Declaration of Human Rights, 1948 

 

Wikramaratne, J, 2007, Fundamental Rights in Sri Lanka, 

A Stanford Lake Publication  

Yec Wo v. Hopkins 118 U.S. 356 (1886)  

 

 



186 

 

AUTHOR BIOGRAPHY 

I am Supun Jayawardhana, at the 

Department of Public and 

International Law, Faculty of Law, 

University of Colombo who obtained 

a First Class for my LLB Degree at 

University of Colombo 

  



187 

 

 

Protection of Digital Databases: Sri Lanka as a Reference Point 
 

Thusitha B Abeysekara 
 

Faculty of Law, General Sir John Kotelawala Defence University, Ratmalana, Sri Lanka 
thusitha313@yahoo.com 

 
 

Abstract — Economic development in Sri Lanka has 

relied heavily on foreign and domestic investment. 

Digital databases are a new and attractive area for 

this investment. This paper, whilst arguing that 

investment protection is crucial in attracting future 

investment seeks to propose a digital database 

protection mechanism in order to attract investment in 

relation to digital databases to Sri Lanka.  

 

Whilst examining various existing protection measures 

the paper mainly focuses on the sui generis right 

protection which confirms the protection of qualitative 

and/or quantitative substantial investment in 

obtaining, verification or presentation of the contents 

of digital databases. In digital databases, this process 

is carried out by computer programs which establish 

meaningful and useful data patterns through their 

data mining process, and which subsequently use 

those patterns in Knowledge Discovery within 

database processes. Those processes enhance the 

value and/or usefulness of the data/information. As 

this paper proposes, Computer programs need to be 

protected, by virtue of patent protection as the 

process carried out by computer programs is that of a 

technical process - an area for which patents are 

particularly suitable for the purpose of protecting.  

 

The issue of investment in databases is addressed in 

different ways under the existing mechanisms of 

intellectual property protection. These include 

Copyright, Contract, Unfair Competition and 

Misappropriation and Sui generis right protection.   

 

The primary objective of the paper is to improve the 

laws pertaining to the protection of digital databases 

in Sri Lanka in order to encourage qualitative and 

quantitative investment in digital databases in Sri 

Lanka. To that end this paper suggests a set of 

mechanisms and rights which consist of existing 

intellectual protection mechanisms for databases.  

 

Through this it is intended to protect the rights and 

duties of the digital database users and 

owners/authors and, eventually, to bring positive 

economic effects to the country. Since digital 

database protection is a new concept in the Sri 

Lankan legal context, this paper will provide 

guidelines for policy-makers, judges and lawyers in 

Sri Lanka and throughout the South Asian Region. 

 

Keywords: Digital database, Investment, 

Intellectual Property Law.  

 

I. INTRODUCTION 

  

This paper examines the existing international and 

domestic legal protection of digital databases and 

its relevance to possible new mechanisms for the 

protection of digital databases in Sri Lanka 

(Parsons, T. 1977). Protection of digital databases 

can be divided into two separate parts, namely, 

legal protections and technological protection 

measures (TPMs) (Cohen, JE. 1995-1996). This 

paper does not specifically examine the technical 

aspect of TPM as they are technical components 

and are outside the scope of this legal research. 

This study is particularly relevant at this time 

because of the current economic climate in Sri 

Lanka. After 30 years of war,   Sri Lanka has been 

an important economy in the South Asian Region 

and because of this there is now, more than ever, 

a compelling need for further investment, 

innovation and the transfer of technology and 

knowledge. It has been stated that, “[t]he 

economies of the First World are dominated by the 

creation, manipulation and use of [electronic 

data]” (Davison, MJ. 2003). This trend is now 

transferring to developing countries around the 

world. As a developing country, electronic or 

digital concerns are becoming a vital part of the 

development of Sri Lanka. With the arrival of the 

mass-produced personal computer, electronic and 

digital concepts have become dependent on digital 

databases (Conley, JM. et al., 1999). Therefore, 

digital databases have become highly valued 

commercial commodities; and, in turn, this has 

meant that a competitive marketplace has 

developed which has attracted investors 
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(Tessensohn, J. 1998). It can be said that digital 

databases have become one of the building blocks 

of foreign and domestic investment in Sri Lanka. 

 

II. THE PROBLEM 

 
The focus of this research is digital databases and 

their legal protection in Sri Lanka.  The paper aims 

to identify the nature of investment in digital 

databases and to provide protection for the same. 

The investment in digital databases can be 

financial or non-financial or both. The paper 

specifically focuses on the point of the digital 

version of databases and therefore examines the 

contribution of computer programs installed in 

digital databases. This does not mean, however, 

that the system proposed by paper cannot be 

applied to the non-digital databases in Sri Lanka. 

  

The current legal frameworks for digital databases 

are made up of copyright law, (CDPA 1988, ss 

3(1)(d), 3A.) contract law,( Council Directive 96/9 

EC (OJ L 077/20), art.13) sui generis right 

protection(Council Directive 96/9 EC (OJ L 077/20), 

ch II) and unfair competition law or 

misappropriation(Council Directive 96/9 EC (OJ L 

077/20), art. 13).  Arguably, these legal 

frameworks provide protection for investment in 

database creation (Derclaye, 2008). In this 

research, investment in databases is a reference to 

the ways in which data is collected, verified, 

classified and presented in databases. Data or data 

structures, on their own, do not constitute a digital 

database; there needs to be an investment to 

merge the data and structure. The data structure 

organises the useful data pattern/s(U Fayyad, et 

al., Fall 1996). Useful data patterns are 

subsequently used for the process of Knowledge 

Discovery in Databases (KDD). This structure is 

provided by computer programs in digital 

databases, and can enhance the ‘value and/or 

usefulness of data’ in databases (Davison, 2003). 

This paper argues that the above mentioned 

aspects in relation to investment in digital 

databases have not been identified by the existing 

database protection mechanisms in Sri Lanka (IP 

Act of 36/2003/SL, s 7).   

 

III. TYPES OF DATABASES 

Article 1(1) and 1(2) of the Database Directive 

provide protection for both types of databases, 

namely public and private. The public databases 

are publically accessible, for example youtube, and 

private databases are only available to the 

contracted parties, for example the Electronic 

Library of the University of Exeter (Electronic 

Library/University of Exeter-website). Bouganim 

observed that, “[d]atabases that have been made 

publicly available are vulnerable to misuse and 

misappropriation. Arguably, the legal protection of 

databases is concerned mainly with this kind of 

database” (Bouganim, 1999). The distinction 

between public and private signifies the notions of 

right of public, the term of protection and the 

user’s rights. 

 

These public or private databases may be in digital 

or physical format. If Article 1(2) of the Database 

Directive is taken into account, a collection of 

works, data or other materials is considered to be 

a database. Recital 17 of the Database Directive 

suggests some definitions for the terms of works, 

data, or other materials since the Database 

Directive does not have precise definitions for the 

same terms. Recital 17 states that “the term 

‘database’ should be understood to include 

literary, artistic, musical or other collections of 

works or collections of other material such as 

texts, sound, images, numbers, facts, and data”. 

Art galleries such as the National Gallery in London 

(The National Gallery-website) and collection of 

movie tapes such as the collection of films which is 

maintained by National Film Corporation of Sri 

Lanka (National Film Corporation of Sri Lanka 

website) can therefore be databases. However, the 

copyright protection of these collections is 

“immaterial since works fallen into the public 

domain can easily fit into ‘data’ or ‘materials’” 

(Derclaye, 2008).   

 

It is observed form the above discussion that the 

term “materials” opens an avenue for the question 

of tangibility of the collected data. This is a rather 

doubtful passage in terms of the recitals 10 and 12 

of the Database Directive. The Directive 

encourages the function of “advanced information 

processing systems” and “modern information 

storage and processing systems”. However, these 

information systems or storage systems are 

sometimes connected to the tangible materials. 

The end users expect to obtain tangible materials 

through the process of manipulation of digital data 

in digital databases. For example, suppose that 

Tandoori Chicken is ordered for dinner through a 

digital database – the consumer would not be 
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happy until he could see the meal on the dining 

table.      

   

This paper focuses mainly on digital databases 

which are stored in computer programs and 

accessible by electronic means. This does not 

necessarily mean that this deviation would 

contradict the provisions of WIPO Copyright Treaty 

and the Agreement on Trade Related Aspect of 

Intellectual Property Rights (TRIPS). The Database 

Directive provides protection over databases 

without considering the means of access.  

However the Database Directive does not apply to 

the computer programs “used in the making or 

operation of databases” (art.1(3)). This paper 

deviates from this point and pays special attention 

to the computer programs in digital databases 

which are used to manipulate data in digital 

databases. The paper identifies this process as the 

enhancement of value and/or usefulness of data in 

digital databases. 

 

All digital databases are either off-line or on-line, 

for example a digital library stored in a CD with a 

computer program for its data manipulation is an 

off-line digital database and a digital library stored 

with a computer program which links to the 

Internet is an on-line digital database. Both of 

these versions enhance the value and/or 

usefulness of data thanks to installed computer 

programs. In terms of this distinction Bouganim 

suggested that, “...the application of contractual 

terms that will govern the rights and obligations 

concerning databases is arguably more suitable for 

on-line databases”(Bouganim, 1999).  

 

IV. DEFINITION OF A DATABASE 

 
‘Database’ is a term with no precise definition, 

(Herr, 2008) and this is certainly the case in the 

digital context (Conley et al., 1999). In its most 

general definition, “a database may be described 

as an organized collection of data, which is 

probably, but not necessarily, electronic in 

nature”(Lanzotti, D. Ferguson, D. 2006). A 

database is also a “collection of independent 

works, data or other materials that are arranged in 

a systematic or methodical way and are 

individually accessible by electronic or other 

means” (Football Dataco Ltd v Sportradar GmbH, 

Case C-173/11). The US Copyright Office has stated 

that, “in the terminology of copyright law, a 

database is a compilation: a work formed by the 

collection and assembling of pre-existing materials 

or of data”(D Lanzotti, D Ferguson, 2006). 

Databases can be divided into two parts based on 

the content of the database and the structure or 

arrangement of the database (Conley et al., 1999). 

The structure or arrangement of data should 

enhance its value and/or usefulness (Conley et al., 

1999). In digital databases, computer programs 

enhance the value and/or usefulness of data. The 

meaning of data will be evaluated through 

electronic, legal, and sociological perspectives.   

 

For the purposes of this paper, it will be useful to 

consider other relevant definitions of the term 

‘database’. There are a number of possibilities. 

Article 1 of the Database Directive, which concerns 

the legal protection of databases in any form, 

describes a database as “a collection of 

independent works, data or other materials 

arranged in a systematic or methodical way and 

individually accessible by electronic or other 

means”( Council Directive 96/9 EC (OJ L 077/20), 

art. 1 (2)). It is noteworthy that protection under 

this database does “not apply to computer 

programs used in the making or operation of 

databases accessible by electronic means” ( 

Council Directive 96/9 EC (OJ L 077/20), art. 1 (3)). 

 

Derclaye herself notes this, but subsequently 

questions the appropriateness of this exclusion of 

computer programs (Derclaye, E. 2008). This paper 

respects this observation regarding computer 

programs and examines the contribution of 

computer programs in digital databases.  

 

Returning to the definitions, Davison observes that 

“In particular, databases are a form of compilation, 

collection, collective work or composite work. In 

addition, a given database may be considered to 

be a literary work because it is a table, and tables 

are treated as a form of literary work in a number 

of jurisdictions [Ex- Australia]” (Davison, MJ. 2003). 

 

This paper respects this observation in line with 

copyright protection. Furthermore, Sri Lankan 

databases still depend on a definition of 

‘compilation’ under the copyright protection (IP 

Act of 36/2003/SL, s 7 (1) (b)). However, copyright 

is only one of the mechanisms under the proposed 

system.    

 

Herr observes that, “[a] typical database comprises 

three components: (1) the contents, (2) a logical 
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schema which describes the contents and the 

relationships within it and (3) a database 

management system through which one can find, 

manage and transform data”(Herr, RE. 2008). As 

she further notes, the contents of a database take 

different forms which will vary “from unoriginal 

numbers or facts to copyrighted expression to a 

combination of both”        (Herr, RE. 2008). It 

should be noted that the analogue databases due 

to their physical paper form are restricted to 

writings, drawings or pictures, but the electronic or 

digital databases in contrast “can accommodate 

many media including film and sound”    (Herr, RE.) 

and again writings and pictures. Computer 

programs in digital databases can transform media 

into multiple formats.   

 

A database is literally supposed to transform a 

‘collection of data’ (IP Act of 36/2003/SL, s 7 (1) 

(b)) which would otherwise have no meaning “into 

something useful – information – [which can be 

easily] understood, analyzed and further 

transformed”(Herr, RE.).
 
As Herr states “the value-

adding process” or as this paper identifies, “value 

or usefulness enhancing process” is of paramount 

importance in any database. In the first level which 

is data, this enhancement process is inclusive of 

“selection, verification, updating and addition of 

complementary data” (Herr, RE.). The presentation 

of the database’s organization is occurred at the 

next level i.e. “the logical schema”. This paper 

identifies this logical schema as the process of data 

mining and knowledge discovery. Herr emphasises 

that, in terms of “the Database Directive, these are 

some of the investments that form the basis of 

database content protection” (Herr, RE.). This 

paper suggests that such investments should be 

protected. 

 

This paper accepts Herr’s definition of 

transformation of data. The definition of 

transformation of data shows the need to examine 

the contribution of computer programs in digital 

databases, as they enhance the value and/or 

usefulness of data content.  

 

Bouganim states that introducing a sui generis 

right for databases demands a precise definition of 

databases for the purpose of intellectual property 

law: “international measures and addressing 

database copyright refer to ‘compilations’ 

although it is understood that the objects of 

protection are databases” (Bouganim, VH.). He 

goes on to say that “[a] database is based upon 

pre-existing materials. It is an assemblage of such 

materials. Having characterised databases as such, 

it suggests that there is nothing new in a database 

in terms of materials. It is a derivative work based 

on other materials” (Bouganim, VH.). 

 

He has clearly distinguished data from computer 

programs for the purpose of defining databases: 

“when the information is the object to be 

processed, manipulated or presented, it is ‘data’ 

and not a ‘computer program’” ” (Bouganim, VH.). 

However, he further observes that “it is still hard 

to draw the exact line between ‘data’, a ‘database’ 

and a ‘computer program’” ” (Bouganim, VH.). In 

this regard, this paper suggests that the notion of 

enhancement of value and/or usefulness in digital 

databases is an example of the contribution of 

computer programs in digital databases. 

 

V.REASONS FOR A RESEARCH INTO DIGITAL 

DATABASE PROTECTION 

Traditionally, databases have been protected by 

copyright, i.e., copyright protects a degree of 

investment made in databases (Davison, MJ. 

2003). While copyright in common law countries 

protects labour, in civil law countries copyright 

protects creativity (Garnett, K. 2011). Although Sri 

Lanka has adopted a mixture of these two legal 

traditions, it does not have a proper legal regime 

for database protection. In addition to this, the 

existing intellectual property law regime in Sri 

Lanka is inadequate and inappropriate for 

protecting digital databases. Previous studies on 

intellectual property law have paid little or no 

attention to digital databases.  Furthermore, these 

studies have not sufficiently considered new 

methods of regulation and have failed to identify 

the significance of the protection of investment in 

order to attract investors into the country. These 

reasons have triggered this study, with a view to 

improving this area of law in Sri Lanka. 

As noted above, this study notes that copyright, 

contract law, unfair competition and 

misappropriation and the sui generis right 

protection have been used to offer protection in 

this area. The aim of this study is to compare and 

contrast these, in order to determine which of 

them are suitable for the proposed legal regime to 

protect digital databases in Sri Lanka. The current 

study shows the need to identify the contribution 



191 

 

of computer programs in digital databases. In so 

doing, the study considers patent protection for 

the purpose of protecting computer programs in 

order to protect investments in digital databases.  

 

Computer programs and databases are 

traditionally protected under copyright law 

(Computer program - CDPA 1988, 3 (1)(b) and 

Databases - CDPA 1988, 3A). However, some 

countries, for example Japan, Korea have given 

patent protection to computer programs. Although 

some countries have considered the patentability 

of computer programs, patent protection is more 

controversial when it relates to digital formats 

(Aerotel Ltd v Telco Holdings Ltd Macrossan’s 

Patent Application (No.0314464.9) [2007] Bus LR 

634). It suggests that if patent protection is 

granted to computer programs which run on 

digital databases, then the scope of patent 

protection of computer programs could be 

affected. This demonstrates that providing patent 

protection over computer programs in digital 

databases is complicated. In fact, copyright 

protection is more usefully and widely employed in 

existing database protection regimes elsewhere in 

the world. For this purpose, computer programs 

are considered “as such”. However, recently, in 

SAS Institute Inc. v World Programming Limited 

[2013] EWHC Ch 69, Arnold J held that “neither the 

functionality of a computer program nor the 

programming language and the format of data files 

used in a computer program in order to exploit 

certain of its functions constitute a form of 

expression of that program and, as such, are not 

protected by copyright in computer programs for 

the purposes of that [Software] directive”. 

 

Therefore, copyright does not protect a 

programming language as such, nor its interfaces, 

data file formats or functionality. Furthermore, an 

Australian case, Telstra Corporation Limited v 

Phone Directories Company Pty Ltd., [2010] FCA 

44, held that copyright was not suitable for 

protecting all types of databases. These decisions 

call for more research on database protection with 

special attention to the different types of 

databases, i.e. digital databases. The functionality 

of computer programs brings value-enhanced data 

and/or useful data. Therefore, the functionality of 

computer programs should be identified in the 

process of establishing a protection mechanism.  

 

The current protection mechanisms in the EU, the 

UK and the US are considered comparatively in this 

research. Although EU database protection 

discusses the sui generis right protection, this 

concept has been questioned (Commission of the 

European Communities, The EU Single Market, 

2006). To this end, this study evaluates the 

desirability of the sui generis right protection. 

While the EU has a specific right for protecting 

databases i.e. the sui generis right protection, UK 

databases are already protected by copyright. In 

Football Dataco Ltd v Britten Pools Ltd, (2010) RPC 

17, the High Court of Justice (Chancery Division) 

decided that databases (the Fixture Lists) were 

protected by database copyright, but not by the 

sui generis database rights or any other copyright 

(Football Dataco Ltd v Brittens Pools Ltd [2010] 

EWHC Ch 841,).  

 

In the US, databases are protected primarily by 

unfair competition, contract, TPM and anti-

circumvention provisions (17 USC §103). TPM and 

anti-circumvention provisions are not the subject 

of this study. The positive effects/advantages and 

negative effects/disadvantages of these current 

mechanisms are examined in comparison with the 

requirements of protection of investment. The 

main objective of this process is to make a sui 

generis right for the protection of digital databases 

in Sri Lanka in order to attract investment into the 

digital database arena.  

 

The obligations under the TRIPS Agreement 

require it to update the Sri Lankan Code of 

Intellectual Property 52/1979 to meet the TRIPS 

Convention’s minimum requirements. The 

suggested amendments of the IPR Reform 

Commission were finally placed in the IP Act of 

36/2003/SL that consisted in the TRIPS Agreement 

obligations (Fernando, J. (Internet)). The WIPO 

Copyright Treaty (WCT) and WIPO Performance 

Phonograms Treaty (WPPT) have also played a role 

in the field of protection of computer programs. 

Although they cover copyright, patent, trademarks 

and trade secrets, they do not cover digital 

databases. Therefore, complying with the TRIPS or 

WCT will not provide a solution for the protection 

of digital databases in Sri Lanka. This observation 

further shows the necessity for Sri Lanka to have 

its own mechanism for the protection of digital 

databases. However, the proposed domestic 

protection should comply with international legal 

instruments.  

http://0-login.westlaw.co.uk.catalogue.ulrls.lon.ac.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=11&crumb-action=replace&docguid=IFDBBAB100F2A11DC96B7E4828C44DFFE
http://0-login.westlaw.co.uk.catalogue.ulrls.lon.ac.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=11&crumb-action=replace&docguid=IFDBBAB100F2A11DC96B7E4828C44DFFE
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As noted above, traditionally, copyright provides a 

considerable level of protection for databases. For 

example, in the United Kingdom, databases are 

adequately protected by copyright (CDPA 1988, s 

3A (2)). This protection is divided into two separate 

parts in databases: the content of databases and 

the databases themselves. The Copyright and 

Rights in Databases Regulations 1997, which 

implement the EU Database Directive do not make 

any changes to the copyright protection of the 

individual content of databases. The individual 

content can simply be protected by copyright. The 

problem arises over whether this protection is 

granted to the owner or creator of the particular 

database. Copyright protection of the data as 

content already goes to the owner of the particular 

data. In the UK, databases themselves are 

protected by copyright if they are original literary 

works. The Regulations do not explain whether 

copying of parts or a whole of a database is an 

infringement of copyright. The EU Directive on the 

legal protection of databases provides clarity in 

this regard; copyright in databases only extends to 

the selection or arrangement if it is an intellectual 

creation of the author(Council Directive 96/9 EC 

(OJ L 077/20), recitals 15, 27, 35, 39). 

 

In addition to the copyright law, databases can be 

protected by contracts. Contracts may provide a 

method of regulating access to, and the use of, a 

database, but which can be especially problematic 

with digital databases. With digital databases, 

‘Standard form contracts’ (Burke, JJA. 1999-2000) 

or ‘Adhesion contracts’ (Trakman, LE. 2009) are 

more common that with traditional databases. In 

these contracts, a database owner or author 

provides the terms and conditions of the contract 

and subsequently users have to agree to them. 

Database users are left without the option of 

effective negotiation on the terms and conditions 

of the contract (Armendariz v Foundation Health 

Psychcare Serv. 24 Cal. 4
th

 83 (2000)). This means 

that there is no ‘meeting of the minds’ (consensus 

ad idem) which is the basis of an agreement 

(Cohen, MR. 1933). This disadvantage as regards 

the contract protection in digital databases needs 

to be resolved in order to ensure optimal 

investment in digital databases. There is also no 

provision for misuse of a database by a third party. 

This is identified in this study and the result, such 

as third party licensing processes, TPM (or Digital 

Rights Management) would be a part of the 

proposed mechanism for the protection of 

databases in Sri Lanka.  

 

Copyright or contracts are not the only available 

methods for the protection of databases. Unfair 

competition laws and misappropriation are also 

relevant. The sui generis rights have been criticised 

as “they harm science and education or restrict the 

public domain and lead or may lead to monopolies 

on information” (Derclaye, E. 2008). The extraction 

or re-utilisation of any database in which there has 

been a substantial investment in obtaining, 

verifying or presenting the data contents is not 

protected under the sui generis rights regime. 

Therefore, there is no requirement for creativity or 

originality. In contrast, “unfair competition 

protects all databases against all types of 

extractions and reutilizations” (Sawdy, C. 2010).  

Commentators argue that “misappropriation is a 

more flexible and equitable solution than an 

intellectual property right and better respects the 

public domain” (Derclaye, E. 2008). The problems 

with these arguments are that they are not 

presented with substantial reasoning and have 

hardly been developed. For example, US 

commentators “advocate a federal codification of 

the misappropriation doctrine for databases but 

have not proposed a concrete model for 

protection” (Fujichaku, RY. 1998). 

     

In Metropolitan Opera Association v Wagner- 

Nichols Recorder Corp 101 NYS 2nd 483(1950), the 

defendant made recordings of broadcasted 

performances of operas which were produced by 

the complainant opera producing company, and 

subsequently advertised and sold those inferior 

quality recordings at lower prices. The defendant 

was held liable for unfair competition by 

misappropriating the intellectual product of the 

plaintiff. The basis of liability was unfair business 

practice to profit from the labour, skill, and 

expenditure of the complaint opera producing 

company. However, the difficulty with these laws 

is that there is a possibility of overlapping with 

copyright and that cannot be accepted under US 

law. Although it has happened in the US, 

commentators have suggested that in other 

countries, such as England and Australia, “there is 

a significant link between unfair competition 

principles and the approach to infringement of 

copyright” (Davison, MJ. 2008). These arguments 

show that there is a conundrum when database 

protection depends on unfair competition law and 
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this shows the need for further research on this 

subject. However, it is worth mentioning that the 

US Federal sui generis intellectual property rights 

have been based on unfair competition laws 

(Davison, MJ. 2008). The purpose of a discussion 

on unfair competition law concepts is to provide a 

specific form of unfair competition law which 

could be employed in the proposed Sri Lankan 

database regime. 

 

VI. CONCLUSION  

 
Emerging trends in the digital environment, and 

the technological advancements in the respective 

fields in the South Asian region, steer the necessity 

of doing research toward the field of digital 

databases in Sri Lanka. There is a lack of 

understanding in the acceptable level of protection 

available under the existing domestic laws, and for 

likewise reasons, I address the point of investment 

of digital databases, which are the driving forces in 

this research. The paper first identifies the digital 

databases with specific attention to the structure 

of digital databases and the contribution of 

computer programs installed towards the digital 

databases. In relation to this point, the process of 

enhancement of value and/or usefulness of data is 

made out as the key element of the contribution of 

computer programs in digital databases.  The 

system proposed by the paper expects to protect 

the investment behind the process of creating a 

digital database. The proposed system consists of 

an array of protective rights and mechanisms - one 

mechanism can provide protection in the event of 

a failure of another. 
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Abstract- The second decade of the twenty first 

century is witnessing the rise of global innovation 

competition. In a knowledge-based economy in 

which knowledge is used to generate wealth, 

Intellectual Property (‘IP’) is considered as a tool 

for technological and economic development. The 

term ‘innovation’ is broadly used to mean the 

creation of better or more effective products, 

processes or technologies that are accepted by 

markets and societies. Patent protection is granted 

for inventions and is designed to promote 

innovation. The current Sri Lankan patent regime 

falls far short of the potential benefits envisioned 

by the lawmakers; namely, promotion of the 

innovation potential and creating of an innovative 

culture in the country. The country is still in the 

initial stage of technological ladder and the 

industrial sector has suffered over the years due to 

marginal technological capabilities. Analysing the 

innovation landscape through the prism of patent 

statistics of well over a decade suggests that Sri 

Lanka is a patent granting country, as opposed to 

a patent producing one. The recent scholarly 

investigations suggest that there is reasonable 

nexus between a patent regime and the 

technological progress of a country. Against this 

backdrop, this research investigates whether the 

existing patent regime is adequately focused to 

promote local innovation viewed through the lens 

of empirical evidence. 

Research Methodology:This research was carried 

out primarily as a library-based research. In so 

doing, primarily and secondary sources were used. 

Furthermore, legal research and analysis of the 

domestic legal framework has been carried out 

with support of empirical evidence.  

Findings/conclusion: The findings of this research 

suggest that Sri Lanka has fallen far behind in 

terms of patents, technology and innovation, when 

compared with her neighbours and emerging 

economies in East Asia. The poor patent filing is 

perhaps the single most obvious indication of a 

shortage of home-grown creativity. The patent 

applications filed in recent years remain 

dominated mostly by foreign patent applications. 

Thus, empirical evidence supports the view that 

not many firms in Sri Lanka are enthusiastic about 

filing patents. The survey evidence shows that 

patenting propensity among Sri Lankan Small and 

Medium-sized Enterprises (SMEs) is relatively low. 

In essence, the Sri Lankan patent system remains 

under-appreciated and under-utilized. From an 

innovation policy perspective, even though many 

factors could influence the innovation landscape of 

the country, including education policies, a 

country’s technological absorptive capacity, its 

general institutional base to promote domestic 

research and development, the patent regime is a 

vital instrument in promoting innovation and Sri 

Lanka has probably not paid adequate attention to 

this important aspect in its economic development 

drive.  

Keywords: Intellectual Property, Patents, 

Innovation.   

“Innovators are those who see what everyone sees, 

but think of what no one else thinks.”                  - 

RA Mashelkar 

I.INTRODUCTION 

As evident from the world leading irrigation 

systems and architectural wonders, during the 

reign of the ancient kings, Sri Lankans have proven 

to be a creative and innovative people. Even today 

the world is amazed as to how Sri Lanka’s 

ancestors built huge reservoirs such as Parakrama 

Samudraya and how the country put together a 

flawless irrigation network (Fernando, 2014). 

Invention and innovation are no doubt the engine 

of economic growth and development of a 

country, paving the way for many countries to 

succeed in becoming globally competitive. The 
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protection of inventions lie at the heart of 

intellectual property which emanates from the 

need to reward innovation and creativity. The 

concept of ‘intellectual property rights’ embraces 

a set of legally enforceable rights resulting from 

intellectual activity in the industrial, scientific, 

literary or artistic field (Karunaratna, 2010). The 

term ‘patent’ derives from the Latin verb patere. 

Patent, the adjective, means ‘open’, and patent, 

the noun, is the customary abbreviation of ‘open 

letter’ (Machlup, 1958). The official name is 

‘letters patent’, a literal translation of the Latin 

litterae patentes. Letters patent are official 

documents by which certain rights, privileges, 

ranks, or titles are conferred (Machlup, 1958). The 

legal protection conferred by a patent gives its 

owner the right to exclude others from making, 

using, selling, offering for sale or importing the 

patented invention for the term of the patent, 

which is usually 20 years from the filing date, and 

in the country or countries concerned by the 

protection (OECD, 2009). Historically, the concept 

of patents, and consequently of IP rights, came 

into existence in Sri Lanka during the British 

colonial period, when the British Inventors’ 

Ordinance of 1859 became applicable to Sri Lanka 

(then Ceylon) (Amaradasa, S. and Pathirage, 2002). 

Perhaps even more significantly, the first Sri 

Lankan patent had been granted to a British 

engineer in January 1861 for the invention of a 

coffee pulping machine (Amaradasa, S. and 

Pathirage, 2002). Since then, Sri Lankan Law 

relating to patent has been amended by several 

pieces of IP legislation and the current patent 

regime of the country is governed by Intellectual 

Property Act No. 36 of 2003.  

A glimpse of IP Act reveals that Part IV of the Act 

contains detailed provision dealing with patent 

protection. Besides, Sri Lankan patent law follows 

the ‘first to file’ system as oppose to ‘first to 

invent’ system. By virtue of Section 63 of the IP 

Act, an invention is patentable if it is new, involves 

an inventive step and is industrially applicable. 

Obviously, the Sri Lankan IP law has adopted a 

similar approach taken by the TRIPS Agreement, in 

deciding the criteria of patentability; namely, 

novelty, inventive step/non-obviousness and 

industrial applicability. Viewed from a user 

perspective, the Sri Lankan patent regime has, 

however, come under heavy criticism for being 

less attractive to domestic industries, especially for 

SMEs.  

As observed by Llewelyn, there seems to be a 

shortage of home-grown creativity in Sri Lanka 

(Llewelyn, 2010). Viewed through the lens of 

global innovation indicators, the country’s 

performance is not so encouraging and is in line 

with this observation. Another striking feature of 

the Sri Lankan innovation landscape is the large 

presence of the SME sector. The most frequent 

type of innovation activity of SMEs is generally 

characterized by minor or incremental changes, 

together with innovative applications of existing 

products or processes (OECD & Eurostat, 2005). 

They are technically less complex (easy to copy 

simple products) and quite often have a short 

commercial life. Moreover, both large and small 

industries more often than not use simple and 

medium technology (Chandrasiri, 2003). This might 

be one of the reasons for a large number of minor 

and incremental technical advances to have a 

lower threshold of inventiveness. The 

technological progress that the country has so far 

achieved is not at all satisfactory in view of most 

recent figures and indicators. As a result, Sri Lanka 

has fallen far behind in terms of technology and 

innovation compared with her neighbours, as well 

as East Asian countries.  

II.EMPIRICAL ANALYSIS OF SRI LANKAN PATENT 

SYSTEM 

The analysis of patent data paints a picture of the 

use of patent system in the Sri Lankan context, 

viewed through the lens of empirical evidence. The 

country’s current patent system under the new IP 

Act came into existence in 2003. Since then, for 

almost last 10 years, there has been a general 

increase in patent applications, with a marginal 

decrease in year 2009, 2011 and 2012. When 

compared with other fast-growing East Asian 

economies, the patent applications in Sri Lanka 

have not only remained low, but also recorded a 

slow growth. In fact, the number patent 

application is an indicator of innovation activities 

of the country, on one hand, and on the other, it is 

a measure of technological strengths of a nation.  

 

 

The Statistical Story  
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(Source: National Intellectual Property Office data) 

As indicated in the above Table, the number of 

patent filings has been increased gradually from 

284 in 2003 to 516 in 2013 over the last 12 years. 

This increase is more apparent in the years 2010 

with 460 and 2013 with 516 applications. More 

interestingly, these are the highest figures that Sri 

Lanka has ever achieved in its recent history. 

Nevertheless, patent filings have slightly declined 

in 2012 to 394 applications. Comparatively 

speaking, these numbers are almost negligible and 

are far from satisfactory. When compared with 

emerging market economies such as South Korea, 

China, and Malaysia, Sri Lanka has only just above 

500 patent applications annually. It is evident from 

this data that the country’s patent system has 

been under-utilized and it should, in fact, be a 

cause of concern.  

Perhaps a beter explanation for this phenomenon 

is that Sri Lanka is a country with a comparatively 

small market. Therefore, not many foreign firms 

are interested in filing patent applications. 

Conversely, if that might have been the case, then 

it may be equally applicable to relatively small 

market ecomomies in East Asia, where patent 

statistic prove otherwise. Nevertheless, it might 

still be argued that, although there is a modern 

legal framework, there is no aggressive 

enforcement of patent rights in Sri Lanka which 

could increase the number of patent filings. There 

has been very few cases of infringement law-suits 

so far and the active use of judiciary for patent 

litigation is not evident. Thus, there is plenty of 

evidence to conclude that inventors, industries 

and research institutions are not interested in 

enforcing their patent rights. Probably, this may 

also be a reason why there is a general lack of 

patenting in Sri Lanka. 

Trends in Patent Grants: Resident and Non-

Resident 

 

(Source: Based on data from the National 

Intellectual Property Office of Sri Lanka) 

Viewed from a different perspective, foreign 

patent grants are much higher than domestic 

patents in Sri Lanka. It is argued, however, that 

foreign patent filings and grants are an indication 

of the attractiveness of the market. It must be 

noted, however, that the gap between resident 

and non-resident patent grants is very wide in 

certain years, i.e. 2009 and 2011, with more than 

80 percent being constituted of foreign grants. 

Alarmingly, the level of innovative activities has 

not been advanced enough to get granted patents. 

Not surprisingly, the rejection rate of patent 

application is considerably high, and in 2011 alone, 

it is more 75 percent of the total domestic patent 

applications filed. Most notably, a large majority of 

applications, according to the Sri Lankan IP office, 

is basic inventions that are obvious and cannot be 

patented as they do not satisfy the test of 

inventive step as applied under the IP Act. 

0 

100 

200 

300 

Patent Grants, 2002-2011 

Resident Non Resident 

Ye
ar

 

R
es

id
en

t 

A
p

p
lic

at
io

n
s 

N
o

n
 R

es
id

en
t 

 

A
p

p
lic

at
io

n
s 

To
ta

l 

A
p

p
lic

at
io

n
s 

R
es

id
en

t 

R
eg

is
tr

at
io

n
s 

N
o

n
 R

es
id

en
t 

 

R
eg

is
tr

at
io

n
s 

To
ta

l 

R
eg

is
tr

at
io

n
s 

1995 75 114 189 64 95 159 

1996 50 114 164 98 107 205 

1997 81 193 274 65 96 161 

1998 54 158 212 44 97 141 

1999 119 248 367 78 101 179 

2000 71 250 321 59 169 228 

2001 120 236 356 71 109 175 

2002 123 202 325 59 54 113 

2003 95 189 284 63 52 115 

2004 120 195 315 103 85 188 

2005 149 211 360 64 116 180 

2006 153 270 423 68 69 137 

2007 151 279 430 54 37 91 

2008 209 241 450 89 70 159 

2009 202 200 402 11 254 365 

2010 225 235 460 220 284 504 

2011 196 233 429 48 224 272 

2012 365 29 394 60 28 88 

2013 328 188 516 71 165 236 
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Interestingly, the patent grants for residents is 

very small in comparison with patents granted to 

foreigners. Probably, this data suggests that the 

patent system does not appeal to domestic 

industries, 80 percent of which are SMEs. In terms 

of the profile of domestic users, private individual 

inventors consist of the biggest share of 83 

percent, followed by private sector commercial 

organisations with 10 percent of granted domestic 

patents. Moreover, the use of patent system by 

public research institutons such as universities 

remains minimal in the Sri Lankan context. 

As it is evident, the above mentioned statistical 

indicators shed light on the functioning of the 

patent system in the country. It is rather 

disappointing to learn that the use of the patent 

system has been and is very low in the Sri Lanka 

context. Significantly, the number of domestic 

patent applications and grants are not 

encouraging. No doubt there are possible 

explanations for this situation. One possible and 

most likely reason is that Sri Lankan inventors and 

firms do not generate enough patentable 

innovations. Another reason is the relatively small 

size of the market that might not provide 

adequate incentives for R&D activities. Moreover, 

Sri Lanka has large presence of SMEs in its 

industrial sector and the SME sector is mainly 

confined to the simple end of technology. For 

these reasons, not many patents are annually 

added to the patent landscape of the country. As 

analysed by scholars, the prime motives for 

patenting include direct exploitation of patented 

inventions, prevention of copying, prevention of 

other firm’s attempts to patent a related 

invention(‘patent blocking’), earning license 

revenue, use in negotiation, prevention of law-

suits and enhancement of the firm’s reputation 

(Cohen, Nelson & Walsh, 2000). Apparently, most 

of these motives have not been given due 

consideration by Sri Lankan individual inventors 

and firms despite the fact that a patent is a 

business tool which can be used to secure a 

commercial advantage for its owner. There is 

hardly rigorous patent enforcement in courts with 

only a handful of decided cases for more than a 

century and a half. This shows a low rate of use 

and enforcement of patent law in Sri Lanka.  

It is also important to consider factors that 

discourage the use of patent mechanism by Sri 

Lankan. Most notably, the type of innovations 

produced in the country does not qualify for 

patent protection. Simply put, most of innovations 

are not obvious over prior art and do not possess 

an inventiveness step. Thus, new but obvious 

improvements are not rewarded by current patent 

regime which follows stringent global standards of 

novelty and inventive step. This typical developing 

country scenario has rightly been observed by 

commentators. According to them, domestic firms 

generally follow ‘imitative’ or ‘dependent’ 

technological strategies, usually relying on external 

sources of innovation, such as suppliers, 

customers and competitors (Correa, 2008). These 

are successive improvements upon existing 

products and processes which bring about 

increases in technical efficiency or/and 

improvements in quality (Galhardi, 1994). Thus, in 

most cases, Sri Lankan firms mostly rely on 

alternative appropriation mechanisms such as 

secrecy even though their effectiveness is subject 

to debate. Another reason why patent system has 

neither become attractive to individual nor 

companies is the cost factor. Colossal cost 

regarding acquisition, maintenance and 

enforcement of patent rights is a greater 

deterrence for applicants. 

As adopted by global benchmarks of innovation 

such as OECD’s Oslo Manual, the number of patent 

applications filed per year is a good metric of 

measuring the innovation potential of a country 

(Leuven, 1996). Analysing the innovation 

landscape through the prism of patent statistics of 

well over a decade suggests that Sri Lanka is a 

patent granting country as opposed to a patent 

producing one. This empirical evidence as such 

paints a picture of weak innovation character of 

the country. As seen from the figures above, the 

poor patent filing is perhaps the single most 

obvious indication of a shortage of home-grown 

creativity. In recent years, the patent applications 

filed remain dominated mostly by foreign patent 

applications.  

 

A closer analysis of this statistics further reveals 

that the existing patent regime has a marginal 

impact on domestic innovations. This does not, 

however, imply that Sri Lankan people are less 

innovative or genius. As mentioned before, there 

may be a problem of access to patent protection 

as a large part of innovation falls short of patent 

protection, on one hand, and on the other hand, 

patent protection seems less attractive due to high 

transaction costs which may be well beyond the 
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means of domestic the industrial sector. Thus, 

given the specific characteristics of the innovation 

landscape of the country, it is suggested that Sri 

Lanka need to consider an introduction of a 

secondary form of protection offering a cheaper, 

simpler and an easier, no-examination protection 

regime for sub-patentable innovations of the 

country. An appropriate second-tier patent system 

may be designed by drawing examples from 

emerging East Asian economies such as South 

Korea and China. Perhaps most encouragingly, the 

policy space left by multinational legal framework 

can be used to design a most appropriate form of 

a second-tier protection that suits the specific 

needs of an individual country. 

 

III.CONCLUSION 

 

Since its independence, Sri Lanka has not been 

able to make significant strides in terms of 

innovation and technological progress in the past 

six decades. Today, Sri Lanka embarks on a voyage 

of economic development after the end of an 

almost three-decade-long civil war in 2009. 

Undoubtedly, Sri Lanka needs to promote 

innovation at all levels to develop a culture of 

innovation. However, the Sri Lankan patent system 

remains under-appreciated and under-utilized. The 

current Sri Lankan patent regime falls far short of 

the potential benefits envisioned by the 

lawmakers; namely, promotion of the innovation 

potential to create an innovation culture in the 

country. Therefore, Sri Lanka should consider legal 

protection for less technologically advanced 

inventions that do not qualify for full-fledged 

patents since they fail to satisfy rigorous 

patentability criteria. In going forward, the 

policymakers of the country need to take concrete 

steps to promote domestic innovation and 

invention in order to realize Sri Lanka’s aspirations 

to become a an invention-driven knowladge 

econmy in the 21
st

 century.  
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Abstract- Income tax is a tax on income. The very 

important financial obligations of the country are 

bound by the revenue of the country. Tax 

avoidance and Tax evasion are very similar words 

which could be more affected to the Tax on 

Income. Tax avoidance is a crucial situation in the 

tax system, because Levy of income tax has social 

effects too, besides its effect on economic life and 

the development of the community. Mainly it 

engages public purpose as it is for public and 

referred to public welfare activities, salaries of 

public servants and debts.  

 

In this context, this paper argues that the existing 

legal framework applicable to define the concept 

of income and Tax avoidance. This argument is 

supported mainly referring to the relevant Sri 

Lankan legal authorities. Thus the objective of this 

paper is threefold; first is to explore the scope and 

objectives of these legal frameworks; the second is 

to identify their deficiencies and the third is to 

make appropriate recommendations to improve 

the existing legal frameworks. The methodology 

adopted in this research paper entails two research 

methods: literature review and comparative legal 

analysis. 

 

Key Words - Income Tax, Tax Avoidance, Economic 

Development 

 

I. INTRODUCTION 

 

The tax is a compulsory contribution to the 

support of government levied on persons, 

property, income, commodities and transactions. 

This description tells us very little, beyond the fact 

that taxes are compulsory. According to this 

criterion one may add that taxes are imposed 

under the authority of the legislature levied by a 

public body and that they are intended for public 

purposes. From this income, State could have 

prevailed severe financial difficulties in the 

country.  

 

The role of taxes in Sri Lanka has developed 

dramatically to enable the government to 

implement its fiscal policy in order to become 

more independent. The tax system in Sri Lanka 

was expanded to achieve not only fiscal objectives, 

but also economic and social objectives. Taxes in 

Sri Lanka are fiscal instruments used by the 

government to affect the national economy, 

encourage investment in sustainable projects, 

control consumption of commodities and services, 

and remedy income inequalities among 

individuals. The Sri Lankan Government has given 

top priority to reforming the tax system to achieve 

integration and comprehensiveness in direct and 

indirect taxes and achieve tax equality. 

 

II. INCOME TAX 

 

Income Tax Laws, rules and regulations in Sri Lanka 

come from different sources. The most important 

source is the Inland Revenue Act No 10 of 2006 

(IRA) which provides general principles that guide 

the government in enacting further tax laws. There 

are also government decrees, regulations, and 

instructions that form a source of tax law in Sri 

Lanka. Among different types of taxes, income tax 

is the imperative and essential tax from others. It 

is very difficult to find out a clear definition from 

the definitions given by the authorities and it does 

not have a precise definition in words for income. 

Lord Macnaughten in London County Council V 

Attorney General
i
 said “Income tax, if I may be 

pardoned for saying so, is a tax on Income
ii
”. The 

Inland Revenue Act provides a definition for the 

term “income”. Even so, the term ‘income’ has 

been defined in its interpretation section in 217 as 
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profits or income;
iii
 it does not have a precise 

definition in words for income. This can be 

manifested in the section 2(1) of the act, where 

income is coupled with the term ‘profits
iv
’. The 

section 3 of the act is mentioning the classification 

of profits and income for taxiing.  

Income tax is useful for conducting welfare 

activities of the government. Mainly, it engages 

public purpose as it is for public and referred to 

public welfare activities, balancing of income 

inequality, salaries of public servants and debts. 

Imposition of tax directly affects the sum available 

for spending by the private sector of the economy, 

and raising or lowering of the general rates of tax 

even marginally, can have marked deflationary or 

inflationary effect. The tax may encourage or 

discourage particular types of activity in the 

private sector, by treating a particular type of 

activity more or less favorable for tax purposes 

compared with other available activities.  This is at 

times deliberately done when the government 

provides for some special relief, such as 

investment allowances and economic 

development purposes. Levy of income tax has 

social effects too, besides its effect on the 

economic life of the community. Highly 

progressive rates of tax on individuals which 

provide the money for various welfare functions of 

the state have significant social consequences
v
. 

Numerous types of tax reliefs given to charities, 

the provisions of various types of pensions, etc. 

affect the social structure of the community to a 

substantial extent, though these factors cannot be 

evaluated in exact terms. 

 

TAX AVOIDANCE AND EVASION 

 

Tax avoidance and Tax evasion are very similar 

words which could be more affected to the Tax on 

Income. Tax avoidance is a crucial situation in the 

tax system, because Levy of income tax has social 

effects too, besides its effect on economic life and 

the development of the community. Highly 

progressive rates of tax on individuals which 

provide the money for various welfare functions of 

the state have significant social consequences. 

Affect the social structure of the community to a 

substantial extent, though these factors cannot be 

evaluated in exact terms.  

 

The classic distinction between avoidance and 

evasion is due to Oliver Wendell Holmes, who 

wrote, 

‘When the law draws a line, a case is on one side of 

it or the other, and if on the safe side is none the 

worse legally that a party has availed himself to 

the full of what the law permits. When an act is 

condemned as evasion, what is meant is that it is 

on the wrong side of the line’
vi
  

 

Tax avoidance may be considered as either the 

amoral escaping of one's duties to society, part of 

a strategy of not supporting violent government 

activities or just the right of every citizen to find all 

the legal ways to avoid paying too much tax. Tax 

evasion, on the other hand, is a crime in almost all 

countries and subjects the guilty party to fines or 

even imprisonment
vii

. Some contribute their 

unpaid taxes to donations and charity, though 

paying a percentage of tax equal to the budget. In 

either case, they typically do not take the position 

that the tax laws are themselves illegal or do not 

apply to them and they are more concerned with 

not paying for what they oppose than they are 

motivated by the desire to keep more of their 

money. 

 

In the IRA Act, sections 103, 202 and 204 have 

given the literal meaning of the Tax avoidance and 

evasion.  According to the meanings of these two 

words the meaning of Tax Avoidance is the legal 

exploitation of the tax regime to one’s own 

advantage or attempt to reduce taxes through 

lawful means and Tax evasion means an effort to 

avoid the payment of Taxes by illegal. In such 

cases, Rajaratnam V CIR
viii

, Dawoodbhoy V CGIR
ix
 

and Abeysinghe V Gunawardena, CIR and Others
x
 

also interpreted the issues relating to Tax 

Avoidance and Tax evasion. To create an effective 

system of taxation and analyse the concept of 

Income in Taxation, a nation must make choices 

regarding the distribution of the tax burden, which 

will pay taxes, how much they will pay and how 

the taxes collected will be spent. Therefore, it 

should be better to pay tax and do the duty as 

taxpayers and citizens of the country. 

 

III. TAX AND ECONOMY 

 

In levying taxes, the government must see to it 

that taxes achieve equality and social justice. The 

structure of the Sri Lankan income tax is to be 

progressive in nature. Then in Sri Lanka, the tax 

rate structure is progressive. They're higher-

income individuals pay a greater percentage of 

their income to the government than do low-
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income individuals. Income tax plays a crucial role 

in Sri Lanka because it furnishes the treasury of its 

total revenues. The Sri Lankan tax law provides 

that taxes are compulsory payments, collected for 

state and public welfare. They are to be collected 

from natural individuals as well as enterprises.  

 

According to the Sri Lankan Income Tax Law, tax 

avoidance and evasion involve purposive actions 

or attempted actions taken by taxpayers with the 

aim at evading or reducing the payment of tax. 

Such as tax exemptions and relief, tax holidays, 

deduction charities, submitting an incorrect 

statement of accounts, making false entries or 

alterations, or false books or records, destruction 

of books or records, concealment of assets or 

covering up sources of income constitute.  

 

Frequent changes in Income Tax Law have served 

to complicate the tax regime and that provide 

possible explanations for income tax avoidance 

within the current Income tax law. Over the past 

years, there have been 7 amendments made to 

the Income Tax Law including substantive 

amendments. There are many other tax 

regulations, tax schedules, government 

instructions, and ministerial orders and rulings. 

Changes in the Income Tax Law and regulations 

make it difficult for a taxpayer to get tax return 

exactly right. 

 

Lack of knowledge also a problem for this 

situation. The knowledge of the taxpayers of 

Income Tax Law is not well enough to complete 

their own tax returns and may not understand all 

the questions on tax returns. Tax professionals 

have greater technical knowledge, can maneuver 

through complex tax law, and maximize tax 

refunds. However, tax professionals could face a 

dilemma of balancing ethical tax behavior and 

client expectations. 

 

IV. SUGGESTIONS AND CONCLUSION 

 

The problem of income tax avoidance has become 

the subject of debates in the society. However, 

only made the problem worse and led to a 

breakdown in the relationship between the public 

and the Income Tax Department. The following 

suggestions help to reduce the problem of tax 

avoidance. These methods involve both legal and 

non-legal techniques.  
 

The Government should adopt stricter procedures 

for the amendment of Income Tax Law and these 

procedures will prevent the frequent changes 

which have needlessly complicated the current 

income tax regime. The Government should put 

into place a new tax law with all the amendments 

up to date. Among the new tax law’s features are 

broad tax base and lower rates, which could create 

a more stable economic environment.  

 

The other suggestion of undertaking this problem 

is through punishments. Civil and criminal 

penalties should be increased and tax evasion 

should be upgraded from an offense to a crime. 

However, adoption of stringent penalties may 

have adverse effects by increasing tax non-

compliance. Therefore, the government should 

strike the right balance regarding the correct type 

and size of remedies. 

 

The government should create tax compliance 

culture through education by creating for example, 

pamphlets to familiarize school students with the 

notion of taxation and instill compliance. 

Moreover, the government can use newspapers, 

TV advertisements, and public meetings with 

taxpayers. The purpose of these activities is to 

develop among the general public a better 

understanding of the role of the income tax 

system and of the relationship between proper 

taxpaying and good citizenship. 

 

Computerization plays an important role in the 

effort to improve service and there should be 

continuous training for tax officers on how to 

provide rapid and courteous service. 

 

The Income Tax Department should adopt 

scientific procedures in collecting data and 

selecting taxpayers for further audit. This type of 

inspecting could generate positive impression on 

the compliance approaches and practices of 

taxpayers' in general. The Income Tax Department 

could set up a fraud hotline to report people who 

seemed to evade their tax obligations. Through 

letters and phones tax assessors should 

communicate more with taxpayers and this type of 

communication could help minimize the habit of 

taxpayers who just drop in the tax offices without 

appointment. 

 

The negative perception of the government among 

public is not can be easily changed. However, 



204 

 

provisions against favoritism, improving 

enforcement, and further public participation in 

the tax assessment process would help restore 

taxpayers' faith in their government. This would 

help for the betterment of the country economy 

as well as public welfares. 

 

Administrative complications as well as 

widespread avoidance and evasion are caused by 

the failure of legislators to agree upon a well-

defined law. The administration of tax systems 

with the public welfares may lead to a more 

complete understanding of the reality of taxation. 

Tax avoidance and evasion are pervasive in all 

countries, and tax structures are undoubtedly 

skewed by this reality. Standard models of 

taxation and their conclusions must reflect these 

realities. 
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Abstract— ‘Stability’ through national security and 

economic development is arguably a dominant 

model for governance in the contemporary world 

order. In transitional societies such as Sri Lanka the 

claims made on the basis of ‘power-sharing’ and 

‘internal self-determination’ are often understood 

as seeking to undermine this dominant model and 

its many uses. Those who advocate this dominant 

model rest their case on several misguided 

arguments which rest on a rather narrow 

understanding of the question of stability in 

transitional societies. In brief they show a 

particularly hostile attitude towards political 

accommodation at a transitional stage claiming 

them to be an unwarranted distraction and a 

costly exercise which should not be the key focus. 

Further they argue that it undermines the need for 

a strong centre representing strong decision 

making ability and that it increases the dangers of 

secession.  

 

In Sri Lanka this was essentially the case in the 

period after independence. Successive 

governments were obsessed with the idea of 

stability through economic development that, for 

half a century they turned a blind eye to the real 

claims of the politically isolated communities which 

resulted in a thirty –year internal strife.  

 

The author seeks to assess through qualitative 

data analysis the accuracy and the validity of the 

key arguments posed in support of stability 

through development and national security as a 

dominant model of governance in light of the Sri 

Lankan political experience after independence 

and similar events in jurisdictions elsewhere. The 

author attempts to argue based   on secondary 

data that that objectives of political 

accommodation of claims relating to self-

determination and the like and that of 

development and ensuring national security in 

transitional societies are not necessarily at 

variance in order to propose an alternative model 

for Sri Lanka based on the celebrated principles of 

good and responsible governance. 

 

Keywords: power sharing, Constitutional Law, 

responsible governance 

I. INTRODUCTION 

‘Stability’ through national security and economic 

development is arguably a dominant model for 

governance in the contemporary world order. In 

transitional societies such as Sri Lanka the claims 

made on the basis of ‘power-sharing’ and ‘internal 

self-determination’ are often understood as 

seeking to undermine this dominant model and its 

many uses. Those who advocate this dominant 

model rest their case on several misguided 

arguments and conform to the misguided 

conception that objectives of political 

accommodation of claims relating to self-

determination and the like and that of 

development and ensuring national security are 

necessarily at variance. They view any effort 

towards the former as an important barricade in 

the path towards stability, overlooking the greater 

constructive uses of political accommodation in 

the long run in transitional societies.  

 

In Sri Lanka this was essentially the case in the 

period after independence. Successive 

governments were obsessed with the idea of 

stability through economic development that, for 

half a century they turned a blind eye to the real 

claims of the politically isolated communities 

which resulted in a thirty –year internal strife. Two 

and half constitutions have come to the platform 

without the governments making any genuine 

attempt to make up for the failure of 

Bandaranaike - Chelvanayagam pact in 1957, 

impact of the Sinhala only Act and the Citizenship 

Act or the removal of the Article 29(2) guarantee 

entrenched in the Soulbury Constitution from the 
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successive constitutions and the failure of the 

Thirteenth Amendment to the Constitution of 

1978. Such behaviour marked a notable ignorance 

of the principles of good and responsible 

governance in favour of executive convenience. 

 

The author believes that the acceptance of 

stability through development and ensuring 

national security as a dominant mode of 

governance depends on a narrower understanding 

of the concept of stability and also the failure to 

recognise the larger constructive purposes of 

power sharing arrangements in transitional 

societies. Generally those who ignore issues 

relating to self- determination and power sharing 

in a country view it as an important barricade in 

the path towards stability on several grounds each 

of which would be discussed in detail.  

Firstly they claim that any attempt at political 

accommodation would unduly distract the course 

of the government when it is in a development 

race or in a pace which they believe would most 

certainly bring stability. Secondly that power 

sharing arrangements are costly and should not be 

attempted at a stage when the community is on its 

way to economic stability but later when the time 

is ripe for it. Thirdly the overrated argument of 

strong single source of power as an essential 

requirement of development is made. Fourthly In 

communities like Sri Lanka in which claims for 

power sharing are necessarily based on ethnicity, 

the contention is made that ethnic concentrations 

in regions would pose a threat to the larger 

national interests of security and finally that it 

would bring about the one thing that should be 

prevented- separation.  

Author seeks to discuss each one of the above 

points with special reference to different 

responses by various communities in the world.  

 

II. QUESTION OF STABILITY 

Acceptance of development and national security 

as the key components of a stable community 

depends on a rather narrow understanding of the 

concept of stability. Stability understood in this 

sense refers basically to socio economic stability 

through economic development which includes 

among other a stable growth of GDP, 

infrastructure development, increase in foreign 

exchange etc. In short it is rather an economic 

understanding- that when the community is 

economically flourishing in a secure environment 

other claims are irrelevant to the course. Stability 

in this sense is short lived.  

Claims based on power sharing or political 

accommodation are mainly based on two 

objectives. Firstly ensuring the better governance 

of the society by enhancing popular participation 

in the decision making process. Secondly in divided 

societies it serves the function of ensuring equal 

opportunities in the decision making process. The 

expected outcome is the long term political, 

economic, social stability of the community.  

The argument made by the proponents of the 

mode of governance based on economic 

development and national security is that 

attending objectives such as the above is a 

necessary barricade in the path to economic 

stability. But as we look at the history of Sri Lanka 

and elsewhere the contrary can be inferred. It has 

been proved yet and yet again that sooner than 

later when a part of the community loses its sense 

of belongingness to the community economic 

stability in a secure environment would not keep 

the society stable. When part of a community is 

compelled to view themselves as outsiders by 

reason of political ignorance they face a sense of 

embattlement and when the society reaches this 

juncture the large amount of the budget devoted 

to security or the size of the armed forces would 

not be able to ensure safety or stability. This 

political isolation can only be cured by successful 

and genuine attempt at political accommodation. 

In Sri Lanka this was essentially the case in the 

period after independence. Successive 

governments were obsessed with the idea of 

stability through economic development, that for 

half a century they were left blinded to the real 

claims of the community specifically the Tamil 

minority. Two and half constitutions have come to 

the platform without the governments attempting 

to make up for the failure of  Bandaranaike 

Chelvanayagam pact in 1957, impact of the Sinhala 

only Act and the Citizenship Act or the removal of 

the article 29(2) guarantee entrenched in the 

Soulbury Constitution from the successive 

constitutions. The constitution immediately prior 

to the Thirteenth Amendment and the Provincial 

Councils Act No 42 of 1987 provided for a unitary 

from of highly centralised government and the 

political power by virtue of numbers has always 

been in the hands of the majority ethnic 
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community. The subsequent  commissions and 

omissions by successive governments left the 

minority Tamil community feeling discriminated 

against particularly in the fields of language , 

education , employment land settlement and 

regional development’ (Duraiswamy,1989). 

Prime Minister Sirimavo’s period was 

characterised by ignorance of these claims under 

the guise of close door economic policies intended 

toward development and when President 

Jayewardene blended the executive presidency 

idea with a South East Asian model development, 

political isolation of minority Tamils as well as 

Sinhala youths was sealed. This ignorance resulted 

in two insurgencies and a prolonged ethnic conflict 

which ensured that the country is long way from 

stability understood narrowly or broadly. 

When the Provincial Councils were established 

under the thirteenth Amendment forced by the 

Indian factor as a piece meal solution to the ethnic 

conflict, lack of genuine willingness on the part of 

the successive governments starting with the one 

led by President Premadasa to implement the 

solution under the pretext of national security and 

threats of separation the country lost its last 

opportunities at any successful settlement. 

According to Bastian   

The last attempt made by the UPA after the 1994 

elections and led by President Chandrika 

Kumaratunga, which is by far the most acceptable 

attempt to redress the imbalance in the 

relationship between the different ethnic groups 

through devolution of power, owes its failure to 

the inherent weaknesses in the system and the 

accommodation of whims and fancies of extremist 

groups. Thereafter Sri Lanka’s Failure to lay down 

the constitutional foundations of a multi ethnic 

society based on equality, ethnic pluralism and the 

sharing of power has exacerbated the ethnic 

conflict. 

What is revealed of the above analysis is the story 

of a community which based its policies on a 

narrower understanding of stability and the 

corresponding ignorance of political isolation of 

groups which resulted in decades of turmoil.  

Here one must recall that at the end our capacity 

to live together under any political structure will 

depend on its ability to create trust and feeling of 

fair play amongst ourselves. (De Silva, 1989) 

according to Duraiswamy (1989) Those who favour 

the economic stability and national security model 

often advocate the majority rule as an effective 

mechanism for decision making necessarily 

overlooking the fact that principle of majority rule 

in a multi ethnic state cannot apply in cases of the 

rights of ethnic minorities as this tantamount to 

the rule of the minority by the majority. Such an 

administration would run counter to the rights of 

the people to self- determination which is 

prominently illustrated by the above discussion. 

Sharing of powers creates mutual trust and 

understanding, between peoples, helps in bringing 

them together and enhances their loyalty and the 

commitment to their country and most 

importantly sharing of power reconciles the right 

of self-determination of a minority ethnic 

community with the sovereignty of the state. 

(Duraiswamy, 1989) This can result in the long 

term stability of a community which cannot be 

expected merely through the process of economic 

development. The modern democratic idea of 

participatory government also makes power 

sharing a must to make sure that centre alone is 

not responsible for decisions affecting everyday 

life of the people. It must therefore be understood 

that the constructive purpose of power sharing or 

political accommodation of claims of self -

determination is not instability resulting from 

promoting ethnic consciousness but rather its 

diminution by the promotion of diversity and the 

eradication of a sense of deprivation and injustice 

among different groups which would result in long 

term economic social and political stability. 

(Amaratunga, 1989) 

 

III. A CASE FOR AN ALTERNATIVE MODEL 

In this part of the paper writer seeks to identify 

the key factors presented by those who advocate 

the dominant model of stability through economic 

prosperity and national security firstly in order 

asses them for their validity and secondly to 

propose an alternative model for consideration. 

One of the main arguments presented by them 

particularly of transitional societies is that any 

attempt at political accommodation at this pace 

distracts the course of the government and in turn 

of the people. This essentially relates to the 

priorities of the exercise of governmental power.  

Any deviation from the focus on development 

would be fatal. Insupport of this argument they 

necessarily point out to the difficulty of arriving at 
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consensus as to power sharing arrangements. 

These refer to the difficulty in achieving consensus 

as to the specific mode of power sharing (i.e 

whether federalism or decentralisation), unit of 

devolution, subjects to be shared with the tiers of 

government and consequently resources as well as 

the focus of the government which should be 

spent on development and strengthening of 

national security would be wasted on a futile 

attempt. Accordingly it would have an adverse 

impact on the people whose focus would be 

divided.  

These claimants clearly overlook the importance of 

timing in power sharing arrangements. Attempts 

at power sharing have considerably great potential 

in succeeding when they are undertaken either at 

the first signs of a conflict or failing which at the 

first possible opportunity of reconciliation in a 

transitional community. States that could benefit 

from power sharing arrangements typically come 

to that realisation too late, usually after the 

conflict has intensified (Horowits, 2008). Once the 

issue has intensified or when the separatists have 

the upper hand the result would be discouraging 

(Horowits, 2008).When warfare becomes acute a 

partitionist arrangement, with a weak centre, 

comparable to that in Bosnia and Cyprus is most 

likely (Horowits, 2008). Further once the conflict 

has come to an end the priority should be the 

prevention of another-not by strengthening the 

military forces- but rather by focusing on an 

effective power sharing arrangement. 

Secondly they present the argument that cost of 

political accommodation cannot be borne at this 

important hour of development. Power sharing 

could be costly but not as costly as political 

ignorance of claims of minorities. Cost clearly 

depends on the structure of the power sharing, its 

strengths and weaknesses. If the units are allowed 

to earn their own revenue either through the 

establishment of new enterprises or through 

foreign investment the issue could be overcome. 

But on the other hand failure to recognise the 

importance of self-reliance could lead to costly 

arrangements.  For instance under the Thirteenth 

Amendment on the financial devolution it was 

stated that provincial councils would be financed 

through directs grants by the centre , limited form 

of taxation , and revenue sharing arrangements(De 

Silva, 1989).There is little in the amendment which 

encourages raising of its own 

income(Coomaraswamy, 1996). 

Thirdly they refer to the significant role of the 

central government in development. It is often 

contended by those who advocate stability 

through economic development that , in a 

developing country a single firm source of decision 

making  is essential for economic development to 

be able to take place(Amaratunga,1989). A similar 

argument was brought forth by President J R 

Jayawardena when he introduced the concept of 

executive presidency initially as an amendment to 

the second republican constitution of Sri Lanka. He 

contended that a strong single body with a large 

concentration of power would assist in the 

continuation of economic policies of the 

government which otherwise will not be continued 

once the government changes every six years. 

‘The Centralists strongly urge that distributing the 

right to plan and execute policy to regions would 

lead to inefficiency in terms of unco-ordinated 

development and contradictory policies. They 

argue that particularly in the Third World 

countries, the number of trained, skilled personnel 

competent to plan and evaluate is so small that 

their dispersal in the regions would dramatically 

lower the planning of the centre. They say that 

regional autonomy would simply further politicise 

the state bureaucracy and extend a “spoils 

system”  (De Silva ,1989).When the Divinguma Bill 

was introduced which resulted in an unexpected 

political and judicial turmoil, the main argument 

supporting the scheme in favour of usurping the 

devolved rights of the Provincial Councils was built 

on similar lines. The Centralists claimed that it is a 

strong scheme for reduction of poverty and for 

effective implementation it should be conducted 

by a single body under the central government’s 

patronage. 

According to Duraiswamy(1989) here what 

actually should be done is clarifying the role of the 

central government in the arrangement. ‘For 

example the central government in consultation 

with the regional units should formulate a plan for 

their socio-economic development. National 

targets should be set and the role regional units 

could play in the various sectors of the economy 

should be stipulated. Regional units could have 

their own plans. These will naturally be within the 

framework of the national 

plan’(Duraiswamy,1989). This type of an 

arrangement can effectively counter the adverse 

effects if any pointed above. ‘On the other hand 

the necessity of a single, firm even an 
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authoritarian political structure for rapid economic 

development in the third world is much overrated. 

The only possible examples in favour of this are a 

handful of far eastern states such as South Korea, 

Taiwan, Indonesia and Singapore. Here one should 

not miss the point that almost all these countries 

have of late been in a considerable political 

firmament and that most countries have 

undertaken a political liberalisation 

process.’(Amaratunga, 1989) 

Fourth one is the overrated national security 

argument. Security matters. Security can be 

thought of as a powerful political tool in claiming 

attention for priority items in the competition for 

government attention. (Williams, 2013) A strong 

centre is viewed as a sentinel blocking any attempt 

at destabilising the government or the country. 

The fear is that in a community in which power 

sharing is necessarily based on ethnic 

concentration this would be a factor supporting 

insurgencies. Moreover as they argue when 

powers relating to law and order are shared with 

the units other than the centre that inevitably 

leads to a lack of control on the part of the centre 

in times of emergency. 

Most of the countries which have allowed some 

sort of power sharing have already included 

significant provisions which enable the 

governments to take back the powers they have 

already shared with the units under guise of 

national security. Thirteenth Amendment is no 

exception and similar provisions can be found in 

the Indian quasi federal arrangement as well. For 

Instance Under the 13
th

 Amendment to the 

Constitution of Sri Lanka if the president is faced 

with or wants to pre-empt a breakdown of public 

security, he can make a proclamation under the 

public security ordinance under which he can 

direct a governor to take action (Article154).Such 

proclamations can be made to maintain essential 

supplies and services, deal with war, external 

aggression or internal rebellion. What is specific to 

Sri Lanka is the provision that during an emergency 

the central government can pass regulations which 

override, amend or suspend the operation of a 

statute made by a Provincial Council. 

 

The truth is existence of sub state units can 

prevent the conflicts from posing a threat to the 

national security by exercising a quarantine 

function within the unit boundaries. For example 

ethnic violence in Malaysia  has tended not to 

spread from one state to another whilst in the 

Nigerian first republic with just three major 

territorial units every ethnic issue threatened to 

engulf the whole country(Horowits,2008). 

Accordingly any such potential threats could be 

prevented by institutional arrangements at the 

centre as well as the state. 

Finally the most important of all is the fear of 

failure. This fear of failure necessarily relates to 

the possibility of separation thereby destabilising 

the community. The truth is that the fact that 

power sharing leads to separation is a fallacy. On 

the contrary the history has shown that power 

sharing actually helps to keep different ethnic 

political groups together: as adequate sharing of 

power creates a sense of belongingness and 

loyalty (Duraiswamy,1989). ‘For federalism we 

have the examples of Switzerland Canada and 

India. Swiss cantons though they enjoy a 

considerable amount of power thus far have not 

shown separatist trends. Instead they strongly 

regard their independence and way of life and 

maintain a strong army to protect their frontiers 

(Duraiswamy, 1989) Moreover the failure of 

governments to recognise the different aspirations 

of communities within its territory has led to 

dissatisfaction and ultimately separation. The 

experience of Canada demonstrates that an 

enlightened sharing of authority almost always 

succeed in achieving national unity rather than 

destroying it (Amaratunga, 1989). 

It must also be emphasised here that while the 

rights of the minority groups should be recognised, 

the principal motivation for any constitutional 

arrangement should not be the political promotion 

of ethnic consciousness but rather its diminution 

by the creation of a truly free and individualist 

political order(Amaratunga,1989) 

IV. CONCLUDING REMARKS 

The paper whilst analysing the key arguments 

made against a system of governance based on 

political accommodation of claims of self-

determination as opposed to a model based on 

stability through development, suggests that the 

former model is promising in relation to long term 

stability of divided communities.  
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As De Silva (1989) points out one should realise 

the fact that there is no ideal system of 

government that can provide a solution to the 

problems that confront any community and that 

the most theoretically perfect arrangement can 

fail in the absence of the goodwill and the resolve 

to make it work. Any system requires modification 

as it works. Those who frame and work the 

institutions of government must always try to 

balance the political, social and economic 

compulsions that affect the system (De Silva, 

1989). It is important to remember that the key 

problem in many developing countries is the 

apparent discrepancy between institutional 

arrangements and the realities of the power 

situation and not in the institutional arrangement 

itself. 

Power sharing arrangements are renowned for 

their function as a check of democracy. A unitary 

state is highly conducive to the concentration of 

power and has contributed to the creation of 

monopoly of power which in the long run would 

destabilise the political life of the community. As  

Amaratunga (1989) very correctly points out, the 

division and diffusion of all political power is at all 

times constructive and is , particularly in 

developing liberal democracies where the 

temptation to authorisation is strong a necessary 

condition for survival and the success of liberal 

democracy.  
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Abstract - The further development of the World 

Wide Web is threatened by the lack of online 

privacy and efforts to destroy net neutrality, says 

the father of the Web, Sir Tim Berners-Lee. He 

believed the world had to think about privacy 

"from a completely different point of view" in 

future, because the threat to personal privacy will 

be so great. Consumer awareness about privacy is 

increasing, particularly among Internet users. 

Sooner or later, if it is not happening, consumers 

will demand that their privacy be respected by 

business. This may require some modification to 

business practices and customer service and may 

involve costs not previously incurred. Even 

American big business has accepted that privacy is 

a concern, which must be addressed. All the public 

surveys conducted by and for big business in 

America showed a lack of confidence that 

consumer’s personal information would be 

protected if they entered into transactions on the 

Internet. Privacy concerns have been clearly 

identified as a barrier to the development of e-

business. This paper discusses the barriers to 

effective E-business and the legal protection for 

data Privacy in Sri Lanka.           

Keywords: Privacy, E-Business, Surveillance 

    

I. DEFINITION OF PRIVACY 

Nonetheless an agreed definition of Privacy 

remains elusive. Ever since the seminal article of 

Warren and Brandies (1890 cited Rowland and 

Macdonald 2000) at the end of the 19
th

 century 

academic writers have been analysing the multi-

faceted concept of privacy. Westin (1967 cited 

Rowland and Macdonald 2000) suggested that 

‘privacy is the claim of individuals, groups or 

institutions to determine for themselves when, 

how and to what extent information about them is 

communicated to others’, a definition based on 

the right of self determination that maybe placed 

at particular risk by the practice of data matching. 

This notion was supported by Miller (1971) in the 

specific context of this technology, who 

considered privacy as ‘the individuals ability to 

control the circulation of information relating to 

him’ Gavison (1980 cited Rowland and Macdonald 

2000) on the other hand, is critical of the ability to 

control personal information as being a 

determinant of the definition of privacy precisely 

because a dependence on subjective choice makes 

both a realization of the scope of the concept and 

the provision of legal protection problematic. In 

the quest for a more neutral approach, Gavison 

attempts to deconstruct privacy into three 

components: secrecy, anonymity and solitude. The 

differential difficulties are exacerbated by the fact 

that whether or not privacy is considered to have 

been invaded is a very subjective issue, which will 

hinge not only on the view of the person whose 

privacy is being invaded, but also on who is the 

invader and what information they are uncovering.                                                                                                  

The link between data protection and privacy has 

increasingly been recognized in the UK as well as 

internationally. In 1994, the Data protection 

registrar (cited Rowland and Macdonald 1997) 

stated in his final report ‘data protection 

legislation is about the protection of individuals 

rather than the regulation of the industry’ (Tenth 

annual Report of the Data protection registrar, 

1994) the judgment given in British Gas Trading 

Ltd. V. Data Protection Registrar gives a increased 

recognition to the concept; ‘an underlying purpose 

of the data protection principals is to protect 

privacy with respect to the processing of personal 

data.’                        

II. DATA PROTECTION AND PRIVACY 

The relationship between the terms ‘data 

protection’ and ‘data privacy’ have not been easy 

to reconcile. Data protection is often viewed as a 

technical term relating to specific information 

management practices (Rowland and Macdonald 

2000) this is a preferred stance for those who 

would see data protection as a primary aspect of 

business regulation. In contrast Privacy is more 

likely to be considered as a fundamental human 
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right or convenor of constitutions. It is however 

possible to discuss privacy issues in the 

terminology of risk and risk assessment, concepts 

which are more familiar in the business 

environment. Three risk factors can be identified 

which could be considered to be elements of 

privacy (Rowland and Macdonald 2000) the first of 

these risks would be the risk of injustice due to 

significant inaccuracy in personal data. The second 

risk is to one potential control over the collection 

of personal information as a result of excessive 

and unjustified surveillance, collection of data 

without the data subjects consent and also the 

prohibition or active discouragement of that 

means to remedy these risks (Such as the use of 

encryption and anonymising software). Finally 

there is a risk to dignity as a result of exposure and 

embarrassment due to an absence of transparency 

in information procedures, physical intrusion into 

private spacers, unnecessary identification or 

absence of anonymity, or unjustified disclosure of 

personal information without consent.   

III. LEGAL PROTECTION OF PRIVACY 

A. International Conventions 

Regulators and legislators have addressed the 

controversial online privacy issue quite differently 

across the world. The USA, the world's biggest 

financial and Internet market, has not yet adopted 

a national, standard-setting privacy law akin to the 

European Union's Data Protection Directive. US 

privacy statutes have primarily focused on 

protecting consumers' financial data, health 

information, and their children's personal 

information (Rombel, 2001). In many situations, 

entire industries in the USA are failing to comply 

with laws regarding privacy policies. According to a 

recent survey by Price waterhouse Cooper’s Better 

Web program, (cited Nakra, 2001) two-thirds of all 

US banks' online privacy notices do not meet the 

requirements of the Gramm-Leach-Bliley Act (US) 

because they do not disclose the personal 

information that they collect from consumers. The 

European Union (EU) has already passed tough 

privacy measures too tough, say some 

multinational businesses. A warning shot has 

already sounded from Europe, as the European 

Union has criticized the largely self-regulatory 

stance championed by the USA. The European 

Union's privacy directive compels companies to 

disclose to individuals, upon request, the 

information being stored about them. The 

European Union's controversial Safe Harbor data-

sharing agreement with the US Department of 

Commerce went into effect in year 2000 (cited 

Nakra 2001) in November. Under the accord, US 

companies have to agree to the European Union's 

more stringent privacy requirements or risk losing 

remote access to data about their European 

clients, employees, and business partners. By 

entering the Safe Harbor agreement, US 

companies will in effect be promising their 

European customers more privacy protection than 

they give their domestic clients (Rombel, 2001). 

B. Regional Conventions 

There are currently no regional agreements in the 

SAARC region or with any other SAARC country 

dealing with data protection legislation. However a 

reference to e-commerce is made in the Economic 

Partnership Agreement of India and Sri Lanka; joint 

study report (2003), the report mentions that the 

two countries markets must facilitate E-

commerce, however no mention of data privacy 

methods or cross border data transfer protocols.  

 

III. DATA PROTECTION LEGISLATIONS IN SRI 

LANKA 

 

There are currently no legal or legislative 

documents that support data privacy in Sri Lanka, 

thus a key purpose of this research is to provide 

recommendations as to any progressive privacy 

legislation in Srilanka.             

The lack of a framework on data protection 

prevents the free flow of personal data and 

information from the European Union (EU) for 

data centre and call centre operations in Sri Lanka. 

Therefore, the Government recognizing the need 

to have legislative measures or other measures 

such as the adoption of a “Codes of Practice” 

embodying principles that would ensure 

protection of personal information to benefit from 

Call centre / Data Centre operations and BPO 

operations. In this context ICTA has been directed 

finalise appropriate Codes of practice embodying 

Data Protection principles and measures, in 

consultation with the private sector. ICTA is taking 

into consideration the Private Sector Model Data 

protection Code adopted by Singapore in 2002.  

V. PRIVACY POLICIES 

 

There is an agreement at least in the industrialized 

world that privacy policies are essential in an e-
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commerce environment regardless of country-

imposed legislation. The IBM Multi-National 

Consumer Privacy Study found that nearly half of 

the respondents in the USA and the UK, and one 

quarter of the German respondents look for a 

privacy statement on Web sites. Sixty-three 

percent of the respondents who use the Internet 

have refused to give information to Web sites 

when they perceive that the information will be 

compromised when privacy policies are unclear 

(Pescovitz, 2000). Three years ago, the FTC startled 

the Internet business community by undertaking a 

sweep of Web sites and finding that only 14 

percent posted policies that explained what they 

do with the personal information they gather. An 

industry-sponsored study found that 66 percent 

now have such policies (Wasserman, 2000). 

Privacy policies must begin with “fair information 

practices” with an “opt out” option, whereby the 

customer or visitor may forbid usage of their 

personally identifiable data and give them a right 

to review and correct their data. Consumers need 

unambiguous, plain-English statements explaining 

what information is collected, for what purpose it 

is used, and with whom it is shared. The 

disclosures should also provide a simple way for 

consumers to opt not to have their personal data 

used for marketing purposes. 

 

VI. THE RELATIONSHIP BETWEEN PERCEIVED 

PRIVACY AND SECURITY ON A WEB SITE 

 

The analysis conducted above shows that although 

the privacy and security variables in internet 

relationships are related, they have particular 

characteristics that enable us to establish a clear 

distinction between them. Specifically, privacy is 

linked to a set of legal requirements and good 

practices with regard to the handling of personal 

data, such as the need to inform the consumer at 

the time of accepting the contract what data are 

going to be collected and how they will be used. 

Security refers to the technical guarantees that 

ensure that the legal requirements and good 

practices with regard to privacy will be effectively 

met. For example, the company may promise that 

the data will not be given to third parties without 

the consumer’s consent. Yet hackers might get 

hold of the data and hand them over to 

malefactors. This invasion of privacy can only be 

prevented by the use of suitable security 

measures. The close relationship between the 

concepts of privacy and security may be seen in 

three clearly distinct areas. First, it should be 

emphasized that there is a close relationship 

between the two concepts in the mind of 

consumers. Indeed, at times consumers do not 

make a clear distinction as to where one concept 

ends and the other begins, and they may well 

confuse them. Usually, this distinction is not 

particularly relevant for consumers, since all they 

want is that their privacy be respected, either 

through the law, good practices, secure systems or 

a combination of the three. Second, it is worth 

pointing out that companies tend to handle both 

concepts jointly. In fact, the idea is widely spread 

in the business world that protection of privacy is 

an element that depends not only on the following 

of a series of behaviour guidelines or the law; it 

also depends on the reliability of information 

systems (Lyman, 2003). Third, we see that public 

bodies view both concepts as running side by side. 

Thus, legislative measures include, along with 

those of a procedural nature regarding the 

collection, use and transfer of private data, others 

of a purely technical nature (e.g. Directive 

2002/58/EC of the European Parliament and of the 

Council, of 12th June 2002 (European Commission, 

2002), concerning the processing of personal data 

and the protection of privacy in the electronic 

communications sector). 

VII. RISK 

 

Risk exists when there is a less than 100 per cent 

probability that things will turn out as expected. As 

Bauer (1967, p. 24) succinctly puts it:  

“Consumer behaviour involves risk in the sense 

that any action of a consumer will produce 

consequences which he cannot anticipate with 

anything approximating certainty, and some of 

which are likely to be unpleasant.” 

Hence, risk implies that there is some degree of 

uncertainty about the outcome of an action which 

caries the possibility of physical harm or some 

other damage. The perception of riskiness may 

vary from person to person and from product to 

product, or service to service (Stone and 

Gronhaug, 1993): in short, a very personal thing, 

related to specific circumstances. 

Consumers tend to use intuitive judgement to 

decide whether or not something is risky, which 

may be affected by previous experiences, the level 

of involvement, or the price of the purchase. Risk 
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has a moderating effect on consumers because 

they are often more inclined to try to avoid a 

mistake rather than benefit from utility in their 

buying decisions. For this reason, shoppers may 

“pre-select” brands for consideration to avoid risk 

(Mitchell, 1999).  

A.  Risk Online 

Previous research has identified that customers 

can perceive risks in many purchase situations. 

Mail order has been considered to be more risky 

than in-store purchasing (Akaah and Korganonkar, 

1988) and users of the internet encounter more 

risks than they do in face-to-face transactions 

(Riegelsberger et al., 2003). Not all users 

understand or perceive these risks, or wish to 

contemplate them. Some consumers may consider 

that just working with computers could be risky, 

let alone using them to make purchases. Online 

transactions involve a lack of control on the part of 

customers with anonymous trading partners and, 

consequently, the potential for opportunism. It 

may be that some risks are heightened or unique 

to the online purchasing environment. If 

customers think that they may be taken advantage 

of, they may not engage in online transactions at 

all. A typical online transaction necessitates giving 

the vendor access to personal data, such as 

address, telephone number a financial details 

(Tsiames and Siomkos, 2003). Such access may be 

the source of worry (or perceived risk) for some 

consumers, especially if they are concerned about 

fraud or losing money. This concern was 

highlighted as one of the dimensions of internet 

quality by Madu and Madu (2002). Customer 

concerns may also include worry about the 

honesty of the sales proposition, and immodest 

claims about products when customers are unable 

to physically check the quality of those products 

(Chaudhuri and Holbrook, 2001) could be visited, 

worries may be exacerbated because customers 

cannot rely on visual and physical clues to reassure 

themselves of the bona fides of the selling 

organisation. Such lack of reassurance may result 

in transactions being regarded as risky. Customers 

may also be anxious about bombardment with 

unwanted messages and service guarantees 

(Urban et al., 2000). Without confidence in these 

areas, any exchange between provider and 

customer may be limited (Subirana and Cavajal, 

2000). Tan (1999) suggests that less risk-averse 

customers are more likely to use internet shopping 

services. Nevertheless, internet marketers must be 

able, long-term, to convince customers to shop 

online if they are to maximise the effectiveness of 

online channels.  

B. Trust 

Trust is a complex state that comes about because 

individuals do not know what the motives and 

intentions of others are (Kramer, 1999). Thus, trust 

is an expectation about others’ behaviour within 

the society in which they live, or by which they are 

ruled (Barber, 1983), and so involves cultural 

mores as well as emotionally and socially based 

responses. Trust has been defined by 

Riegelsberger et al. (2003, p. 768) as: 

“. . . a device to reduce complexity, a shortcut to 

avoid complex decision processes when facing 

decisions that carry risk.”  

Thus, it is an especially important factor when 

there is some kind of choice to be made. Trust can 

be bestowed on a person, an object (product), an 

organisation (a business), an institution (the 

government) or a role (a professional of some 

kind). Trust may be acquired by a rational process 

based on what we know of the other party, and 

also the incentive of that other party to honour 

the trust bestowed upon him, her or it (Hardin, 

1992). Alternatively, it can be an emotional and 

social response to others or to society as a whole 

(Kramer, 1999). People who consider themselves 

to be unlucky in life, for example, may be less 

likely to be trusting than others who have not had 

such bad experiences. If a person is “disposed to 

trust” he or she is less likely to see the potential 

for risk, as a consequence of assuming that people 

are honourable and will do what they say they will. 

A person’s propensity to trust or disposition to 

trust has its roots in personality psychology 

(Grabner-Krauter and Kaluscha, 2003). It is for this 

reason that previous experience may be a 

mitigating factor in developing trust on a rational 

basis (Rotter, 1971). Trust may be easy to acquire 

but, if abused, can be easy to erode or destroy. 

Boyle and Bonacich (1970) suggest that individuals 

continuously update their expectations about 

trustworthy behaviour based on their experiences 

with individuals in whom they have placed their 

trust.  

C. Trust Online 

Online marketing transactions necessitate online 

customer trust (McCole and Palmer, 2001). 

According to Egger (2006), the number of people 
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purchasing online has grown at a slower rate than 

those who use the internet. Sufficient trust needs 

to exist to place an order online and, perhaps, for 

the customer to submit his or her financial 

information and other personal data in 

undertaking other financial transactions, such as 

online banking. Corritore et al. (2003, p. 740) 

define trust as: 

“. . . an attitude of confident expectation in an 

online situation of risk that one’s vulnerabilities 

will not be exploited.” 

Stell and Paden (2002) suggest that inexperience 

may lead to concern about, or avoidance of, using 

the internet and hence to a lack of trust. Houston 

(2001) suggests that organisations doing business 

online must forge trust swiftly in order to succeed. 

This opinion conflicts to some extent with the view 

of Ennew (2003, p. 16) who says: 

“The continuing uncertainty and scepticism of 

consumers in regard to the internet means that 

acquiring their trust will be an incremental process 

. . . For the majority of internet users, trust in 

transactions online will be built up experientially 

over time.” 

Therefore, organisations utilising the internet 

should not hope for results too soon and abandon 

their attempts to woo the customers to purchasing 

online. Trust may be built incrementally following 

experience online, and customers may build trust 

by starting with small purchases and building up to 

bigger and more expensive ones as their trust in 

the medium or the organisation (or both) 

increases. Dimensions of trust online, as outlined 

by Camp (2001), include security, privacy and 

reliability. 

In order to engage in online shopping, a customer 

must have trust in the mechanism itself (Lee and 

Turban, 2001). Whilst this may have been 

particularly important in the early stages of 

internet commerce, with more and more 

transactions taking place online, less concern 

needs to be focused on the mechanism today. 

There is an increasing need for customers to feel 

sufficient trust in the supplier, rather than the 

channel that the supplier has chosen to use. 

 

  

VIII. CONSUMER TRUST IN A WEBSITE 

The constant development of relationships over 

the internet is significantly affecting most 

commercial sectors (Gunasekaran and Love, 1999). 

However, this influence has not been translated 

into high sales figures via the internet since there 

is a lack of trust that means that consumers are 

reluctant to adopt e-commerce (Gefen, 2000). This 

distrust is a consequence of the particular features 

of the internet when set against transactions 

conducted via traditional channels (Yousafzai et 

al., 2003). Thus, when a consumer conducts a 

transaction with an online store that is 

characterized to be operating in an uncertain 

environment (Fung and Lee, 1999) such as the 

internet, the consumer is less likely to trust that 

everything about his transaction is assured and 

normal as compared to his transactions with an 

offline store. 

IX. CONCLUSION 

Unlike the European Union, the United States 

traditionally has adopted a different approach to 

data protection. The European Union embraces 

privacy as a fundamental right and thus considers 

comprehensive legislation as the most appropriate 

means to protect personal information. Such an 

approach requires the creation of government 

data protection agency and approval before the 

processing of persona data. By contrast, many 

Americans believe in the free market and are 

constantly suspicious of government intrusions. 

Therefore U.S approach relies on a mix of 

legislation, administrative regulation and industry 

self-regulation through code of conducts 

developed by industries as an alternative to 

government regulation. In my opinion, I firmly 

believe that, If Sri Lanka really willing to accept the 

benefits of the globalization and absorbing into 

the International trade still we are not late 

therefore any proposed data protection law 

should be definitely based on European model of 

the EU directive and the data privacy principles 

because U.S data protection model is an ad hoc 

one and therefore no independent authority to 

protect and implement data users rights. Finally 

we should recognize data privacy as one of our 

fundamental right and we need more laws in this 

emerging new area to attract more E-business 

from the western world.     
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Abstract- In this paper, it is argued that even 

today’s changing face of objectives of copyright 

protection and its underlying rationale have a 

direct bearing on some issues of copyright law. For 

example, from the very inception of the evolution 

of copyright law, it was thought that the primary 

purpose of recognition of this right is to protect the 

rights of author or creator of a work rather than 

that of securing the rights of the person who has 

made arrangements to complete the work by way 

of organizing matters and providing necessary 

financial assistance. This phenomenon is yet 

accepted in copyright law and even further 

advocated by writers highlighting that copyright is 

a way gives property rights in relation to mental 

labour or intellectual creative labour. In other 

word, arguably copyright rests on creativity rather 

than investment! 

Despite following the same principle in application 

and enforcement of copyright law, trends of 

modern copyright law is much more favourable in 

determining and securing the rights of these 

investors or, in other word, as commonly known, 

entrepreneurs rather than that of the rights of real 

authors or creators. This situation is obviously 

reflective in some copyright concepts such as 

copyrights of employer, joint 

ownership/authorship or co-authorship, concept of 

moral rights etc.  

This paper analyses the dominating nature of 

copyright ownership of enterprises/ investors and 

private organizations over the traditional copyright 

ownership of actual creators of works and 

recommends necessary limitations to be imposed 

upon entrepreneurs in acquiring full copyright 

ownership by analysing the concept of joint 

authorship and moral right under copyright law. It 

further emphasizes the importance of providing a 

broad definition for the idea of originality in the 

context of the present copyright law development 

in Sri Lanka.   

Keywords- copyright, originality, authorship, 

entrepreneurship  

I. INTRODUCTION 

It has been viewed by many writers that recent 

development of copyright law and its emerging 

trends are closely connected with the modern 

scientific and digital technological development of 

the world that they have a direct and inevitable 

impact on the rights of copyright owner such as 

copying, reproduction, adaptation, distribution 

and rental (Spinello & Tavani, 2005; Flanagan & 

Montagnani, 2010). However, in this paper, it is 

analysed that, apart from the impact of scientific 

progress in the mode of digital technology, which 

make it difficult to realize the true nature of 

potential piracy and the rights of the copyright 

holder, even the changing face of objectives of 

copyright protection and its underlying rationale 

have a direct bearing on some issues of copyright 

law. For example, since very inception of the 

evolution of copyright law, it was thought that the 

primary purpose of recognition of this right is to 

protect the rights of author or creator of a work, 

rather than securing the rights of the person who 

has made arrangements to complete the work by 

way of organizing matters and providing necessary 

financial assistance (Chandra, 2010; Davis, 2012; 

Bentham, 1962[1839]). This was evident from  

ancient times when the Statute of Anne, 

commonly known as the first Act on copyright law 

passed in England, which provided that the author 

becomes the owner of copyright and the author of 

a book had the sole printing right on that book for 

14 years (Statute of Anne, 1709). This 

phenomenon is yet accepted in copyright law and 

even further advocated by scholars   highlighting 



223 

 

that copyright is a way that gives property rights in 

relation to mental labour or intellectual creative 

labour (Chandra, 2010; Flanagan, 2010). 

It can also be argued that this phenomenon is 

mainly stemmed from the two main traditions of 

this law called copyright Law (Common Law 

tradition) and authors’ right (Civil Law tradition). 

‘Creativity’ of a work as a main requirement in 

proving originality is basically recognized by the 

latter. Cornish (2010) opines that Authors’ rights 

systems take as their starting point the intellectual 

act of formulating a “work” and, therefore, tend to 

maintain in their law some initial criterion relating 

to creative expression. This differs in intent from 

the common law test that what is not copied is 

original. 

As mentioned, arguably it is a basic doctrine of 

copyright law that copyright rests on creativity 

rather than investment! This ideology, which is 

mainly originated from the continental copyright 

law, is also has a concrete philosophical basis. One 

scholar analyses; “In the tradition of continental 

copyright law (droit d’ auteur), the already noted 

subjective character of the notion of originality, 

corresponds to the primary natural law-conception 

(that Hegel borrowed from Kant) of creative works 

as an expression of the human personality (giving 

rise, in the French version, to proprietary title, ‘la 

proprietela plus sacree’, in the fruits of one’s own 

labour. As a result, creative works are protected as 

such, irrespective of the mediocrity or otherwise, 

of the expressive results” (Ghidini, 2006).  

Despite following the same principle in application 

and enforcement of copyright law, trends of 

modern copyright law is much more favourable in 

determining and securing the rights of investors or, 

in other words, commonly known as, 

entrepreneurs rather than real authors or creators. 

This trend is obviously reflected in some copyright 

concepts such as copyrights of employer, joint 

ownership/authorship or co-authorship and in the 

concept of moral rights etc.  

This is illustrated by Section 14(4) and 14(5) of the 

IP Act of Sri Lanka which grant the ownership of 

copyright to the employer for the work done by an 

employee ‘within the employment’ and grant 

ownership of copyright of a commissioned work  

to the ‘commissioner’ of the work.  

 Today, effectiveness of copyright protection is not 

only dependent on the relationship between right 

owners and users of copyrighted works. In fact, 

the effectiveness, as well as the efficacy of this 

protection, is also determined by the relationship 

between creative - author of a work and 

entrepreneur, who has initiated, arranged and 

organized the particular work even by way of 

commissioning and employing creative authors 

and other artists. Hence, if this relationship is not 

properly recognized and secured by means of 

defining some existing copyright concepts by 

broadly and providing more liberal and flexible 

meanings to them, the future protection of 

copyrights through its enforcement and 

implementation by courts and other 

administrative authorities will be at stake. It is 

therefore submitted that whatever internal 

conflict that may arise between the creative 

author of a work and investor or organizer of a 

work should be first settled.  

 In UK, there are several attempts to settle this 

issue.    Cornish (2010) illustrates that one of such 

attempts is having an agreement between author 

and entrepreneur. Thus publishers might agree 

upon the maximum rate of royalty that each 

would offer authors for certain types of copyright 

exploitation. The controversy between the 

producer (investor) of a film and the first 

(principal) director (author) has also been settled 

by granting copyright for the principle director of a 

film. In compliance with EU directives, Article 2(1) 

of the Duration Directive requires the principle 

director of a film made after July 1, 1994 to be 

given a copyright equivalent to that of other true 

authors. 

As mentioned above, this dispute of conflicting 

interests of author/creator and entrepreneur is 

clearly manifested in some traditional concepts of 

copyright law such as moral rights, joint 

authorship and works done under an employment 

or commission. 

 

II. MORAL RIGHT ISSUE  

 

Moral rights are generally vested with the original 

author/creator despite the fact that the copyright 

ownership is given to the same or is vested with 

another person. Chawla (2013) examines moral 

rights have their origin in the “droit moral” 

enjoyed by authors in various European countries, 
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notably France, Germany, and Italy. It refers 

collectively to a number of rights, which are more 

of a personal than commercial character.  Section 

10(1) of the Intellectual Property Act of Sri Lanka 

provides that the author of a work shall 

independently of his economic rights and even 

where he is no longer the owner of those 

economic rights have moral rights. Article 6bis of 

Berne Convention also emphasizes that 

“independently of author’s economic rights, and 

even after the transfer of the said rights, the 

author shall have the right to claim authorship of 

the work and to object o any distortion, mutilation 

or other modification of the work”(Berne 

Convention, 1971). Hence moral rights are 

commonly known as the right to be identified as 

the author of a particular work (paternity rights), 

right to object to a false attribution and right to 

object to derogatory treatment (right of integrity).  

In the modern development of copyright law, the 

importance of moral rights has increased even 

though some critics argue in converse. For 

example; while recognizing the importance of 

moral right in the present scenario, Cornish argues 

“equally, the innocent author may well need more 

help in realizing his economic potential than in 

protecting his essential relationship to his work.” 

(Cornish, 2010) Further, Davis points out; “In UK, it 

is fair to say that copyright law is primarily 

concerned with protecting the rights of the owner 

(not always the creator) to exploit a work 

economically”. He further emphasizes weaknesses 

of moral rights; “paternity right must be 

specifically asserted by the author to have effect. 

All of these rights may be waived by consent... 

Moral right may be expensive to enforce, and the 

outcome of such an action may be uncertain.” 

(Davis, 2012) 

However, now there is a tendency of recognizing 

moral rights which not only belong to authors of a 

work, but even to other right holders such as 

performers and entrepreneurs. For example; 

section 205 C of the UK Copy right, Designs and 

Patent Act of  1988  (CDPA 1988) provides that 

there are rights to be identified where qualifying 

performances are given in public or broadcast live, 

or where a sound recording of a qualifying 

performance is communicated to the public or 

copies are issued to the public. Section 205 F of 

CDPA further recognizes performer’s right against 

derogatory treatment. 

This trend is mainly emerged due to modern 

technological and digital involvement with 

copying, performance, broadcasting and fixation of 

work and their direct impact of multiplication of 

piracy. Hence in the present development of the 

copyright law, this moral right concept can be 

applied to remedy several drawbacks of the 

system, in particular, to protect authors’ rights 

that are generally undermined or neglected by the 

prominent impact of economic rights of the 

copyright holder. 

III. CINEMETOGRAPHIC WORK/FILMS 

Unlike some other main intellectual property 

jurisdictions such as USA, UK and India, there is no 

direct recognition of Cinematographic work/films 

under the intellectual property Act of Sri Lanka. 

The Act only recognises audiovisual works in which 

cinematographic works may also be protected. 

Therefore, when recognising the ownership of 

copyrights including economic and moral rights of 

the owner of a cinematographic work, Sri Lanka 

copyright law faces some difficulties.  

On one hand, this work involves the rights 

between the person who initiates a work and 

makes necessary arrangements to complete it by 

way of getting skilled and non skilled labour, 

supplying necessary financial assistance and, on 

the other hand, the rights of the other person who 

contributes his knowledge, intellect and creativity 

to make the final product a success. If producer of 

a film is identified as the ‘author’ of the work due 

to his role as the ‘parental’ contributor over the 

initiation and completion of the work (whole 

production), logically, both economic and moral 

rights should be vested on him as he is the 

copyright owner and the author of the film. But in 

practice, in a cinematographic work, there may be 

many ‘authors’ who actively contribute to the 

completion of the work such as art director, 

musical director, principle director. Recognition of 

moral rights of these every ‘author’ becomes a 

more complicated issue if their separate 

authorships are expected to be recognized while 

the sole ownership of the producer over the ‘every 

aspect’ of the film has also been upheld.  

 It is arguable that this issue can be settled through 

proper recognition of moral rights of parties 

whose sole contribution to the work is also 

significant. Perhaps audiovisual works such as 
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films, tele-drama and some other musical works 

such as operas can be recognized under the 

broader category of collective works under the Sri 

Lankan law. With respect to works that come 

under the category of collective works copyright 

ownership goes to the person who initiated the 

work, that is, most probably the entrepreneur. 

Simply putting, this is an issue between the 

producer of a film and the principal director.  

Until recent time, in many parts of the world, the 

ownership of a film including its copyright is given 

to the producer neglecting the constant demand 

made by directors for recognition of their separate 

copyrights. For example, under both the 1956 and 

1988 Acts in UK, the person who undertook the 

arrangements necessary for the making of the 

film, that is normally the film producer, in his 

capacity as financial and administrative organizer 

was accorded the copyright in it. However by the 

year 1994, the standard expected to be achieved 

by UK was to comply with the Duration Directive 

which requires the principal director of a film to be 

considered as one of its authors. However in UK 

now, even going beyond the required standard, 

copyright in a film is given jointly to the producer 

and to the principal director (Cornish, 2010). 

Hence it can be argued that under UK law, not only 

the moral rights of directors of films have now 

been secured but also their (authors/directors) 

demand for “equitable” or “proportional” 

remuneration for the contribution made by them 

has also been achieved.  

In Sri Lanka, the acquisition of these rights by film 

directors is questionable as there are no expressed 

provisions or regulations on this right. In such 

circumstance, applicable provision is section 14(5), 

which provides; “in respect of audio visual work, 

the original owner of economic rights shall be the 

producer, unless otherwise provided in a contract” 

(Intellectual property Act, 2003). According to this, 

the producer of a film can be considered as the 

copyright owner. However, the co- authors of the 

audiovisual work (film) and authors of the pre-

existing works, included in, or adapted for, the 

making of the audiovisual work can maintain their 

economic rights in their contribution, to the extent 

that those contributions or pre-existing works can 

be the subject of acts covered by their economic 

rights separately from the work (IP Act, 2003). 

However this section is silent about the moral 

rights of these authors whose separate 

contributions are made to the completion of the 

work (film).  

On the other hand, according to section 14(4), if 

the contribution of the main director of a film is 

considered as a work commissioned by the 

producer, the owner of economic rights shall be, 

unless otherwise provided in a contract, with the 

person who commissioned the work. However, it 

is notable that, in these two situations only 

economic rights are given to the producer. As 

moral rights are inevitably vested with the author, 

it can be argued that a director of a film, (being 

qualified as an author of that particular work,) is 

entitled, under SL law, to be identified as the 

“author” of the work and is further entitled to 

enjoy moral rights such as right to object any 

distortion, mutilation or other modification of the 

work.  

The production of a cinematographic work can be 

done by different means. If the work is purely 

initiated by the producer hiring other contributors 

such as directors, actors and musicians, the 

ownership of copyright of the producer can easily 

be presumed. But in circumstances where the 

other contributors’ involvements for the 

completion of the work are as pivotal as the 

producer, the same presumption can not be 

applied. In such situations, the researcher is of the 

opinion that there are some lessons to be learnt 

from the Indian experiences. In India, it is the basic 

rule that the author in relation to cinematograph 

film is the producer. However, where a 

cinematographic film is made for valuable 

consideration at the instance of any person, such 

person in the absence of any agreement to the 

contrary is the first owner of the copyright. Where 

a cinematograph film is made in the course of the 

author’s employment under a contract of service, 

the employer is the first owner in the absence of 

any agreement to the contrary (Copyright Act, 

1957[amended 2012]).  

IV. MORAL RIGHTS AND ISSUE OF NEIGHBOURING 

RIGHTS 

It is a well settled law in countries including several 

international conventions that under neighbouring 

rights, three types of “intermediary” works are 

protected; namely contribution of performers, 

sound recorders and broadcasting organizations. 
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Generally their rights are not protected under 

copyright law as their contribution can not be 

identified as a “creator-author” work. He/she or 

“it” is the person who makes necessary 

arrangements; for example, for making sound 

recording or broadcasting. Their rights are 

protected under neighbouring or related rights 

which is a related aspect of copyright law. Under 

this law they are only entitled to exclude others 

from unauthorized fixation, reproduction and 

broadcasting of their works. 

Generally, as moral rights are vested with 

authors/creators of an original work, it is 

questionable whether any sound recorder or 

broadcasting organization is entitled to enjoy 

these rights. As far as sound recorders and 

broadcasting organizations are concerned, is there 

any possibility for them to seek legal remedy on 

the ground of mutilation, derogation of their 

works by a third party? Is it possible for sound 

recording or “broadcasting” to be derogated or 

mutilated by a third party under the impact of 

digital technology? Answers to these questions are 

not clear under the traditional intellectual 

property law regime. 

In the strict application of legal principle of law in 

relating to moral rights, the above rights are 

somewhat difficult to enforce. In other words, 

traditional moral rights or neighbouring rights law 

concepts are not capable enough to remedy these 

issues. 

V. COPYRIGHT PROTECTION’ OF NEIGHBOURING 

RIGHT HOLDERS 

It is noteworthy that despite the need for proving 

the fact that the claimant is a “creator- author” in 

a work for its copyright protection, with respect to 

rights of sound recorders and broadcasting 

organizations, in many jurisdictions including UK, 

the law has been developed to grant copyright 

protection over their rights. As discussed in the 

inception of this paper, it seems that this new law 

is developed in the phase of the modern trend of 

commercializing literary and artistic works to 

protect organizational and financial interests of 

investors and entrepreneurs. The very nature of 

copyright protection of these two categories is 

recognized currently under UK law. Cornish further 

argues, “law has developed in order to protect 

investment, not creativity, and therefore do not 

depend upon any level of aesthetic achievement” 

(Cornish, 2010).  

In comparison with the rights of sound recorders 

and broadcasting organization, performers have 

very limited scope of protection under related 

rights/neighbouring rights concept. In fact, they 

are entitled only to exclude others from fixation, 

reproduction and broadcasting of their “unfixed” 

or live performance. A performer, e.g. signer, may 

also not be entitled to oppose any derogatory or 

mutilated action committed against his voice or 

other performances, either through modern 

technology or human activity which may affect 

badly his honour or reputation as moral rights 

subsists with the author.  

VI. PERFORMERS’ RIGHTS 

Under this sub topic, the researcher examines the 

possibility of protecting performers’ rights under 

the concept of joint authorship. 

The question ‘Who are joint authors’? is 

sometimes questionable under different 

jurisdictions. According to section 05 of the 

intellectual property Act of Sri Lanka, work of joint 

authorship is interpreted as a work or creation for 

which two or more authors have contributed, 

provided that the work does not qualify as a 

collective work. (in collective works, though 

several person’s contribution to the completion of 

the work is important. Generally, there is a single 

physical person or legal entity who initiates the 

work and gives necessary directions to create the 

work and hence he is recognized as the original 

owner of the economic rights) (IP Act, 2003). 

Section 14(2) further explains ownership of joint 

authorship; “In respect of a work of joint 

authorship, the co-authors shall be the original 

owners of the economic rights. If, however, a work 

of joint authorship consists of parts that can be 

used separately and the author of each part can be 

identified, the author of each part shall be the 

original owner of the economic rights in respect of 

the part that he has created”. (IP Act, 2003) 

In Sri Lanka, it seems that there is a possibility of 

identifying joint authorship in two ways. Firstly, as 

works consisting of parts that can be used 

separately and the author of each part can also be 

identified separately. Secondly, works in which the 

contribution of each joint authors to the work can 
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not be clearly distinguished from each other e.g. a 

painting made by two artists where their individual 

contribution can not be separable. In many other 

jurisdictions including UK, the concept of joint 

authorship is recognized in association of this 

second notion in which the distinct contribution of 

joint authors are not clearly identifiable.  There, 

each must provide a significant creative input to 

the expression of the finished work which is not 

distinct from the contributions of others. 

Explaining UK law on joint authorship, Cornish 

comments; “each must provide a significant 

creative input to the expression of the finished 

work, which is not distinct from the contributions 

of others. (Cornish, 2010) Chawla explains the 

legal position of India on the same matter.  “A 

work can be created by two or more persons 

jointly. A work of joint authorship according to 

section 2(z) of Copyright Act means a work 

produced by the collaboration of two or more 

authors in which the contribution of one author is 

not distinct from the contribution of the other 

author or authors”.(Chawla, 2012) 

It can be argued that in Sri Lanka, if this “separate 

joint authorship” concept is acceptable, rights of 

contributors of a work like a song can be protected 

under this joint author concept by giving the 

contributors of the work; namely, the lyricist, 

musical composer and the signer “property 

rights”. However, it must also be mentioned that 

regarding song, the legal approach of United 

Kingdom is completely different from this idea. 

Cornish justifies the non- protection of song under 

the concept of joint authorship. “joint authorship 

does not arise where a creative work is 

compounded of parts that demand discrete forms 

of mental activity: the text and music for a song or 

opera...In such cases there are distinct copyrights, 

each with its own duration measured by relation 

to the life of the relevant author, each requiring 

for its exploitation the assent of the owner of that 

particular right.” (Cornish, 2010) 

Hence protecting performer’s right (particularly 

rights of a singer) under the concept of joint 

authorship is a contradictory approach which will 

disregard the principles and legal acceptances of 

the main intellectual property jurisprudences of 

the world. In solving this problem, some lessons 

can be learned from other jurisdictions where 

rights of performers have been expanded and 

more strengthened.  

VII. NEW TREND OF PROTECTING PERFORMERS’ 

RIGHTS 

However, this problem of interpretation of existing 

copyright concepts in order to “empower” the 

rights holders under copyright law will not arise if 

law making authorities are confident to expand 

the relevant law by initiating law making process 

like in UK where performers now have rights in 

four main categories.  

1. Rights in copies- Performers have four basic 

property rights, giving exclusive rights to 

reproduction, distribution, rental and 

lending. (CDPA 1988 ss. 182A,B,C,D) It is 

notable that in many other jurisdictions, 

these rights are generally vested only with 

copyright owners) 

2. Non- proprietary rights against bootlegging- 

Includes all performers rights that are 

provided internationally (e.g., TRIPS) such as 

initial fixation and the live broadcasting of 

performances.(CDPA 1988 s. 182.) 

3. Remuneration right in public uses- A 

commercially published sound recording of a 

performance is played in public or broadcast 

to the public, the performer is entitled to 

equitable remuneration from the owner of 

the copyright in the sound recording. (CDPA 

1988 s. 182D.) 

4. Moral rights- Surprisingly these moral rights 

are broadly given to a performer who has 

never been recognized as an author under 

traditional copyright law, basic rights are 

identified and in addition, the right to object 

to derogatory treatment is also recognized 

under this. For example, the right to object 

to derogatory treatment arises where a 

qualifying performance has been broadcast 

live or is played in public or communicated to 

the public via a sound recording with any 

distortion, mutilation or other modification 

that is prejudicial to the reputation of the 

performer.(CDPA 1988 s. 205C, 205D, 205E, 

205F) 

 India, by its 2012 amendment to the Copyright 

Act, introduces both economic and moral rights for 

performers. (With respect to their performances) 

For example; section 38 B, a new addition to the 

Act, provides that performer has right to claim to 

be identified as the performer of his performance 

and to restrain or claim damages in respect of any 
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distortion, mutilation or other modification of his 

performance that would be prejudicial  to his 

reputation (Copyright Act, 1957[amend. 2012]). It 

is submitted that this ‘prejudice to the reputation’ 

is a logical ground that can be used by courts in 

determining the damage occurred to the plaintiff 

and granting remedies irrespective of his/her 

status as copyright owner or a performer. 

VIII. ROLE OF THE COURT 

Further, this problem and even the moral rights of 

other two categories can be effectively addressed 

if courts are competent enough to give liberal 

interpretations for these rights. Cornish comments 

“no matter whether copyright ownership is with 

someone but what court should consider is 

whether particular action amounts to a 

“derogatory treatment” to the plaintiff or is an act 

prejudice his “honour and reputation”.(Cornish, 

2010) 

Then the issue of authorship of the work will not 

arise as the court is expected to consider the case 

on the basis of possible prejudice that occurred to 

the honour and reputation of the claimant.  

IX. CONCLUSION 

In the phase of today’s’ copyright development, in 

granting economic or moral rights, the traditional 

division of creative work and organisational work 

is no more important. The idea “creator- author” 

should be interpreted to mean not as ‘creative 

author’, but as the author who ‘created’ a work. 

This ‘creation of work’ may even include any 

entrepreneurial work done by a skilful investor.  

The notion that “copyright rests on creativity 

rather than investment” is now an idea which 

requires a legal refinement in the light of 

contemporaneous development of copyright law. 

Today’s copyright law, while attempting to 

respond to diverse repercussions emanating from 

the rapid development of technology, is now in 

the phase of identifying its challenges. These 

challenges are emerged due to changing interests 

among right holders such as authors/creators and 

investors and entrepreneurs of a work.  Efficacy 

and the effectiveness of future copyright law is 

largely dependent on how legal enforcement 

bodies are competent adequately to define and 

refine the nature of the rights arising from 

copyright protection to meet with different 

interests of both “intellectual skills” holders and  

“organizational skills” holders. In absence of such 

enforcement mechanism, introduction of an 

effective legislation identifying and clarifying 

rights of those who make different contributions 

to complete a “publicly beneficial literary, artistic 

or audiovisual work” will be the only alternative. 

REFERENCES 

Bainbridge D. Intellectual Property, 3
rd

 ed., Pitman 

 Publishing 

 

Bently L and Sherman B (2001). Intellectual Property 

 Law, 3
rd

 ed., Oxford University Press 

 

Bhandari M K (2012). Law Relating to Intellectual 

 Property Rights, 3
rd

 ed., Central Law 

 Publications 

 

Chandra R (2010). Knowledge as Property, Oxford 

 University Press 

 

Chawla A (2013). Law of Copyright; Comparative 

 Perspective, Lexis Nexis 

 

Cornish W and Llewelyn D (2010). Intellectual Property 

 Law: Patents, Copyright, Trademarks and 

 Allied Rights, 7
th 

ed., Sweet & Maxwell  

 

Davis J (2012). Intellectual Property Law, 4
th

 ed., Oxford 

 University Press 

Flanagan A and Montagnani M L (eds.) (2010). 

 Intellectual Property Law Economic and Social 

 Justice Perspectives, Edward Elgar 

 

Ghidini G (2006). Intellectual Property and Competition 

 Law, Edward Elgar 

 

Taraporevala V J (2013). Law of Intellectual Property, 2
nd

 

 ed., Thomson Reuters 

 

Wadehra B L (2013). Law relating to Intellectual 

 Property, 5
th

 ed., Universal Law Publishing, 

 New Delhi, India 

 

BIOGRAPY OF AUTHOR 

 

Author is a senior lecturer in law 

attached to the Faculty of Law of the 

University of Colombo, Sri Lanka. His 

research interests include intellectual 

property law, property law,  



229 

 

constitutional law and administrative law.  Presently he 

teaches intellectual property law and public law 

subjects both at undergraduate and post-graduate 

level. He has produced several Journal publications and 

has presented ten research papers nationally and 

internationally. Mr. Harankaha has supervised and 

examined more than 20 Masters’ level thesis and 

presently supervising 03 MPhil projects. At present he 

reads for his PhD. 
  



230 

 

 

List of Paper Reviewers 
 
 

 

 

 

Dr. Prathiba Mahanamahewa,   
Dean Faculty of Law, KDU and Senior lecturer, Faculty of Law University of Colombo.  
PhD in law, University of Queensland, Australia.  
LLM (Hons) University of Melbourne, Australia.  
LLB(Hons) Faculty of Law University of Colombo  
Attorney-at-Law 
 
Dr. Thusitha B Abeysekara,  
Senior Lecturer in Law- Faculty of Law 
PhD in Computer Law, University of Exeter-UK 
LLM in Computer and Communications Law, Queen Mary, University of London-UK 
LLB (Hons)-Faculty of Law/University of Colombo, 
Attorney-at-Law, 
Dip. in IR (BCIS/Colombo-Sri Lanka), 
Dip. in IR (Adam Mickiewicz University/Poznań-Poland) 
Dip. in Digital Archives (Central European University/Budapest- Hungary) 
 

 

 

 

 

 

                                                           
 

 

 

 

 

 

 
 

 

 

 


